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Executive Summary
1.

The Law Council of Australia thanks the Attorney-General’s Department for the
opportunity to provide comments in relation to the National Register of Enduring
Powers of Attorney – Public Consultation Paper (the Consultation Paper).

2.

The Law Council strongly supports the Australian Government’s work to date in
promoting and protecting the rights of older Australians, and its commitment to
combatting financial abuse of older Australians. 1 The Australian Government’s
commitment to these issues is outlined in its National Plan to Respond to the Abuse
of Older Australians (Elder Abuse) 2019-2023 (National Plan). 2 The Law Council
reiterates its support for measures to reduce the prevalence of all abuse of older
Australians.

3.

While in theory, a national register of enduring powers of attorney (EPOAs)
(National Register) might improve efficiency, transparency and accountability, the
Law Council expresses concerns about the staged reform process and design of the
National Register as currently outlined in the Consultation Paper.

4.

The Law Council’s primary recommendation is that a National Register should be
developed after the implementation of nationally consistent laws relating to EPOAs
and a national enduring form.

5.

Having regard to the case law regarding instances of financial abuse over the last
decade, the Law Council further considers that these causes are best addressed by
nationally consistent legislation.

6.

Further measures that would assist in reducing EPOA-related elder abuse include:
•
•
•
•

•
•

7.

obtaining national data on the nature of problems associated with EPOAs;
improving education for both the public and third parties over the uses and
limitations of EPOAs;
requiring all relevant institutions to develop a better understanding of, and
consistent processes for, dealing with EPOAs;
increasing resources for organisations that work to reduce elder abuse and
advise older people who are or may be abused – particularly specialist elder
community legal centres and public advocates;
improving civil remedies for elder abuse survivors; and
ensuring that clear and accessible sanctions for attorneys who engage in elder
abuse are in place, developing these where they do not exist, and ensuring
that the justice system is well-informed and well-resourced in order to
investigate and prosecute these matters.

Should, contrary to the Law Council’s primary recommendation, a National Register
progress at this time, including the following in a National Register may assist
preventing an attorney perpetrating elder financial abuse:

The Law Council recognises that in Aboriginal and Torres Strait Islander culture, the term ‘elder’ refers to
appointed community representatives with cultural and other responsibilities, and may not necessarily denote,
or be associated with, a person’s age.
2 Council of Attorneys-General, National Plan to Respond to the Abuse of Older Australians (Elder Abuse)
2019-2023 (8 July 2019).
1
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(a)

(b)

(c)

(d)
(e)
(f)

(g)

no attorney may act until the extent of the attorney’s authority and the nature
of the attorney’s fiduciary duty have been explained to the attorney (and the
following steps are taken);
the attorney must sign a statement acknowledging an understanding of their
authority and duties, and committing to obedience to those responsibilities.
The signature must be witnessed by the person providing the explanation. The
statement must prominently contain the sanctions referred to at (f) below,
the person giving the explanation must have successfully undertaken a course
of training equipping them to meaningfully, rather than mechanically, explain
the particular attorney’s authority and fiduciary duties;
the person giving the explanation must sign a statement that the explanation
was given to the attorney;
the statements at (b) and (d) above must be recorded on the National
Register;
suitable sanctions are introduced to incentivise a person properly and
conscientiously making statements under (b) and (d) above, and the attorney
complying with its commitment; and
those sanctions appearing prominently on the National Register.

Background and Context
A National Register of EPOAs
8.

The Consultation Paper proposes the introduction of a mandatory registration
scheme for financial EPOAs only, and expresses that the purpose of the National
Register is to:
•

•

assist in determining the existence of EPOAs in relation to financial
transactions, and the scope of people’s will and preferences under those
arrangements; and
provide additional transparency about the use of those arrangements, in order
to assist in the prevention of financial abuse, and to help promote and protect
the rights of older Australians. 3

9.

The proposal for the development of a National Register of financial EPOAs as
outlined in the Consultation Paper is motived by anecdotal evidence suggesting that
the abuse of EPOAs by attorneys is a prevalent form of abuse of older persons and,
while ‘not robustly qualified, is of sufficient volume to warrant intervention’. 4 It is also
intended to meet the challenges faced by financial institutions seeking to rely on
EPOAs at the point of transaction, including the establishment of a national
registration scheme. 5

10.

The current consultation follows a significant body of work previously commissioned
or undertaken at both the Federal Government level, as well as by various State and
Territory Governments, in relation to financial abuse of older Australians and

3 Attorney-General’s Department, Australian Government, National Register of Enduring Powers of Attorney
(Public Consultation Paper, April 2021) 3-5.
4 Attorney-General’s Department, Australian Government, Enhancing protections relating to the use of
Enduring Power of Attorney instruments (Consultation Regulation Impact Statement, February 2020) 9.
5 Ibid 13-14.
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enduring documents. 6 As the Consultation Paper notes, a mandatory national
registration scheme for EPOAs relating to financial matters has been proposed by
the Australian Law Reform Commission (ALRC) as ‘one way to reduce the financial
abuse of older Australians’. 7
11.

Registration of EPOAs is currently required in most Australian jurisdictions where
parties are seeking to rely on an EPOA for any dealings in land. 8 The current
absence of a compulsory registration scheme for EPOAs 9 (other than Tasmania, for
transactions in land, and rare other occasions 10) reflects the fact that enduring
powers originated as a purely private arrangement between parties. 11 This does not
mean, however, that the role of an attorney is an unregulated one, nor is the
attorney’s power unfettered. For example, Queensland has codified legal and
ethical responsibilities for attorneys, such as the obligation to:
•
•
•
•
•

act honestly and with reasonable due diligence; 12
exercise powers according to the terms of the instrument; 13
avoid conflict transactions; 14
keep records; 15 and,
keep property separate. 16

12.

Additionally, an attorney who knows that a power given to the attorney has been
revoked is prohibited from exercising, or purporting to exercise, the power. 17

13.

Courts and tribunals can enforce these duties, whether independently or on the
application of a wide range of concerned parties, and remedies can entail criminal
sanctions, dismissal, reporting requirements, and/or the appointment of a different
guardian for personal matters or an administrator for financial matters. 18
Furthermore, certain decisions are beyond the scope of an attorney’s appointment
under an EPOA. 19

14.

The Law Council recognises that much of this regulation is ex post facto and can
rely on egregious abuses for detection and result in remedies that ‘are too late to

See for example, Queensland Law Reform Commission, A Review of Queensland’s Guardianship Laws
(Report No 67, 2010); Victorian Law Reform Commission, Guardianship (Report No 24, 2012); General
Purpose Standing Committee No. 2 of New South Wales Parliament’s Legislative Council, Elder abuse in New
South Wales; Australian Law Reform Commission, Elder Abuse: A National Legal Response (Report No 131,
May 2017); Legislative Council Select Committee into Elder Abuse, Parliament of Western Australia, ‘I Never
Thought It Would Happen to Me’: When Trust is Broken (Final Report, September 2018).
7 Attorney-General’s Department, Australian Government, National Register of Enduring Powers of Attorney
(Public Consultation Paper, April 2021) 4.
8 For example, in Queensland EPOAs must be registered with the Queensland Titles Registry: Land Titles Act
1994 (Qld) s 132; in NSW it must be registered: Powers of Attorney Act 2003 (NSW) s 52.
9 Except the register of EPOAs currently in force in Tasmania.
10 For instance, if the EPOA is not a deed – and this varies between jurisdictions – the EPOA needs to be
registered for the attorney to make a deed on behalf of the principal: Vella v Permanent Mortgages Pty Ltd
[2008] NSWSC 505, [206]; Steglitz v Egginton [1814] All ER Rep 455.
11 Trevor Ryan, Bruce Baer Arnold and Wendy Bonython, ‘Protecting the Rights of Those with Dementia
through Mandatory Registration of Enduring Powers? A Comparative Analysis’ (2015) 36 Adelaide Law
Review 355, 361.
12 Powers of Attorney Act 1998 (Qld) s 66.
13 Ibid s 67.
14 Ibid s 73.
15 Ibid s 85.
16 Ibid s 86.
17 Ibid s 71.
18 Guardianship and Administration Act 2000 (Qld) s 12.
19 This reflects the common law, and means for example, an attorney cannot make or revoke the principal’s
will (see also Powers of Attorney Act 1998 (Qld) s 3 ‘special personal matter’).
6
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provide adequate compensation’. 20 The most common critique of the current
framework of enduring documents relates to the misuse and abuse of EPOAs.
15.

A number of reviews across Australia have considered the issue of a National
Register of enduring documents as part of broader reviews into guardianship,
administration and substitute decision-making, as well as elder abuse, 21 of which
some were not in favour of a mandatory registration scheme. 22 For example, in the
Queensland context, the Queensland Law Reform Commission (QLRC) has
previously recommended against the establishment of a mandatory registration
scheme on the basis that the benefits of registration did not outweigh the
implementation burden. 23 The QLRC raised concerns relating to costs and
complexity associated with registration, as well as the increased level of formality, all
of which it noted could discourage people from making EPOAs. 24

16.

Tasmania currently requires compulsory registration of EPOAs. 25 However there
does not appear to have been any comprehensive review of the Tasmanian scheme
to examine the impact or effectiveness of a mandatory register on the misuse and
abuse of enduring documents. 26

Preliminary remarks
17.

While the Law Council strongly supports the Australian Government’s commitment
to combatting financial abuse of older Australians, any policy response must balance
competing values, such as efficiency, functionality, certainty of transactions, cost to
users, autonomy, protection and privacy. The Australian Guardianship and
Administration Council (AGAC) has cautioned that:
[t]he design of the register must therefore reflect the intent to prevent
abuse and promote and protect the rights of older people … A register of
powers of attorney may have other purposes, such as to provide
certainty of transaction … A register designed to prioritise that purpose
by favouring efficiency, functionality and open access over protection
and privacy, would fail to achieve the full potential of the significant
financial investment required for the establishment of a national register,
to prevent the misuse of enduring instruments. 27

18.

The Consultation Paper states that ‘[f]urther consideration of reforms to enhance
safeguarding provisions and enhance access to justice arrangements will follow

Trevor Ryan, Bruce Baer Arnold and Wendy Bonython, ‘Protecting the Rights of Those with Dementia
through Mandatory Registration of Enduring Powers? A Comparative Analysis’ (2015) 36 Adelaide Law
Review 355, 362.
21 See above n 6.
22 See for example, New South Wales Law Reform Commission, Review of Guardianship Act 1987;
Department of Lands, New South Wales, Review of the Power of Attorneys Act 2003 (Issues Paper, 2009);
ALRC, Community Law Reform for the Australian Capital Territory: Third Report – Enduring Powers of
Attorney (Report No 47, 1988); Queensland Law Reform Commission, Assisted and Substituted Decisions:
Decision-Making by and for People with a Decision-Making Disability (Report No 49, 1996).
23 Queensland Law Reform Commission, A Review of Queensland’s Guardianship Laws (Report No 67, 2010)
Vol 3, 186 [16.259].
24 Ibid.
25 Under the Powers of Attorney Act 2000 (Tas).
26 Limited information about the number of EPOAs registered on the Land Titles Register of Deeds in
Tasmania against population estimates etc is provided in the Attorney-General’s Department, Australian
Government, Enhancing protections relating to the use of Enduring Power of Attorney instruments
(Consultation Regulation Impact Statement, February 2020) 28.
27 Australian Guardianship and Administration Council, Australian Guardianship and Administration Council
Elder Abuse National Projects – Enduring powers of attorney (financial) (Options Paper, December 2018) 62.
20
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development of a National Register’. 28 The Law Council considers that these issues
should be prioritised prior to the development of a National Register, not as
subsequent issues. In particular, the Australian Government will need to have
regard to the competing purposes of the National Register, and consider how to
balance certainty of transactions for financial institutions against the protection of
principals from financial elder abuse.
19.

While the Law Council has received views that there may be certain limited benefits
to some form of a National Register, it has also received significant concerns that
the current order of reform and proposed National Register presents real risks which
are likely to outweigh its benefits and may have unintended consequences.

20.

A consistently received view is that harmonisation is needed prior to pursuing a
National Register, as proposed by the ALRC. Other means of addressing elder
abuse are also proposed below.

Overarching position – need for harmonisation
21.

The Consultation Paper states that the National Register is proposed in response to
the recommendations made in the ALRC’s report, Elder Abuse: A National Legal
Response. 29 Relevantly, the ALRC recommended: :
A national online register of enduring documents, and court and tribunal
appointments of guardians and financial administrators, should be
established after:
(a) agreement on nationally consistent laws governing:
(i) enduring powers of attorney (including financial, medical and
personal);
(ii) enduring guardianship; and
(iii) other personally appointed substitute decision makers; and
(b) the development of a national model enduring document. 30

22.

The Law Council notes that the ALRC recommended that a National Register should
deal with enduring documents as a whole (i.e., that it should have a wider scope
than only financial EPOAs), as well as court and tribunal appointments of guardians
and financial administrators. 31

23.

The ALRC also recommended that a National Register be established after
agreement on: nationally consistent laws governing EPOAs (including for financial,
health and personal matters); enduring guardianship; and, other personally
appointed substitute decision-makers, as well as the development of a national
model enduring document. 32 The ALRC highlighted:
An effective national register requires consistent state and territory
legislation and a single model enduring document that can be registered.

28 Attorney-General’s Department, Australian Government, National Register of Enduring Powers of Attorney
(Public Consultation Paper, April 2021) 3.
29 Ibid 3.
30ALRC, Elder Abuse – A National Legal Response (Final Report, May 2017) Recommendation 5-3, 181.
31 Ibid.
32 Ibid.
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Multiple documents with different legal consequences would make a
register unwieldy and complicated, undermining the benefits of the
register. 33
24.

In response to the ALRC report, the Australian Government tasked AGAC with
undertaking an analysis of existing EPOA arrangements. 34 AGAC subsequently
released a paper, Australian Guardianship and Administration Council Elder Abuse
National Projects – Enduring powers of attorney (financial) (AGAC Options
Paper). 35 The AGAC Options Paper presented possible ways in which some
degree of national consistency might feasibly be achieved.

25.

However, AGAC agreed that it will ‘be difficult to establish a National Register
without any consistency of state and territory laws.’ 36 In particular, it will be ‘very
difficult for the registering body to ensure that formal requirements have been
complied with…in each jurisdiction.’ 37

26.

In the same way that there are difficulties associated with having inconsistent laws
across the states and territories, there are also challenges with inconsistent laws
within the same jurisdiction for different enduring arrangements. For example, in
Queensland, it is difficult to divorce EPOAs for financial matters from other
substitute decision-making arrangements, which encompass guardianship,
administration, EPOAs for personal (including health) and financial matters, nonenduring powers of attorney and advance health directives. There are legal
concepts that are shared between all of the different substitute decision-making
mechanisms under this framework, such as the definition of ‘capacity’.

27.

Without harmonisation of the law, it appears that the introduction of a National
Register will significantly increase the cost and complexity of, and add confusion to,
the process of making an EPOA, and to the concept of advance care planning more
generally.

28.

As harmonisation of the law governing EPOAs and guardianship has not been
achieved, and there is no national model enduring document, there remain
significant differences in the way that legislation prescribes the form, and validity, of
enduring documents across the States and Territories. At the outset, this increases
the practical and operational difficulties associated with the proposed model of the
National Register, and limits its usefulness. These points are expanded upon below.

Recommendation
•

A National Register should be developed after the implementation of
nationally consistent laws relating to EPOAs and a national enduring
form.

Ibid 191.
Council of Attorneys-General, National Plan to Respond to the Abuse of Older Australians (Elder Abuse)
2019-2023 (8 July 2019).
35 Australian Guardianship and Administration Council, Australian Guardianship and Administration Council
Elder Abuse National Projects – Enduring powers of attorney (financial) (Options Paper, December 2018).
36 Ibid 60.
37 Ibid.
33
34
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Questions in consultation paper
Q1. Would a National Register reduce financial abuse? How could this best be
achieved?
29.

Currently, there is limited evidence to support the introduction of a National Register
as a means to meaningfully combatting and reducing financial abuse against older
Australians. The National Plan states that ‘[r]obust evidence of what kinds of
approaches work to prevent and reduce the abuse of older people is scarce.’ 38 It
has also been acknowledged that there is ‘limited formal data to indicate the extent
to which EPOAs may be being used to perpetrate financial abuse.’ 39

30.

Despite Tasmania requiring the compulsory registration of EPOAs, the Chief
Executive Officer of the Public Trustee of Tasmania has previously highlighted that a
register has not reduced financial abuse of older persons in that State:
We have had a number of cases where there has been financial abuse of an elderly
person. The registration of the document has not prevented that, and … cannot do
so … I do not believe that mandatory registration has any effect on financial abuse,
or detection or deterrence of fraud … 40

31.

Caselaw demonstrates that much financial abuse of older persons arises from
attorneys acting without authority, or acting with authority but inconsistent with the
attorney’s fiduciary duties, not because the document is fraudulently or improperly
made. 41 That is, most disputes concern the attorney’s wrongful invocation of a valid
EPOA. This raises doubts as to whether a National Register, which may simply
identify persons holding powers of attorney, would, in itself, operate in any practical
or effective way to prevent, or affect, the incidence of elder abuse. 42

32.

Other studies have identified that there is limited understanding about the attorney’s
powers and obligations, which is a primary contributor to financial abuse. For
example, one mixed-method study identified that across all user groups and all
methods of data collection, ‘the role of the attorney in an EPOA was consistently
identified as problematic.’ 43 The study highlighted that education of attorneys as to
their roles and responsibilities is key to reducing financial abuse, and that principals
should be advised to put conditions and limitations on the attorney’s authority to act,
to provide direction for attorneys and enhance accountability. 44 The Law Council’s

Council of Attorneys-General, National Plan to Respond to the Abuse of Older Australians (Elder Abuse)
2019-2023 (8 July 2019) 14. See also Kelly Purser et al, ‘Alleged Financial Abuse of Those Under an
Enduring Power of Attorney: An Exploratory Study’ (2018) 48(4) The British Journal of Social Work 887; Kelly
Purser, Tina Cockburn and Elizabeth Ulrick, ‘Examining Access to Formal Justice Mechanisms for Vulnerable
Older People in the Context of Enduring Powers of Attorney’ (2019) 12 Elder Law Review 1; Australian
Institute of Family Studies, Elder Abuse National Research – Strengthening the Evidence Base: Research
definition background paper (Background Paper, 2019).
39 Attorney-General’s Department, Australian Government, Enhancing protections relating to the use of
Enduring Power of Attorney instruments (Consultation Regulation Impact Statement, February 2020) 9.
40 Letter from Chief Executive Officer, Public Trustee, Tasmania to Chair, Law Reform Committee, Parliament
of Victoria, 3 November 2009, as quoted in Law Reform Committee, Parliament of Victoria, Inquiry into
Powers of Attorney (2010) 228.
41 See for example, Perpetual Trustee Company v Gibson and Anor [2013] NSWSC 276; The Public Trustee
of Queensland (as Litigation Guardian for ADF) v Ban [2011] QSC 380; Smith v Glegg [2004] QSC 443;
Anderson v Anderson [2013] QSC 008; Moylan v Rickard [2010] QSC 327; Western v Male [2011] SASC 75;
Barkely v Barley Brown [2009] NSWSC 79; Mary Alice Hughes by her Tutor NSW Trustee & Guardian v
Hughes [2011] NSWSC 729.
42 See in particular the authorities listed in n 76.
43 Tiles et al, ‘Enduring Powers of Attorney: Promoting attorneys’ accountability as decision makers’ (2014)
33(3) Australasian Journal on Ageing 195.
44 Ibid.
38
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constituent bodies have also highlighted the importance of educating principals in
their rights under EPOAs, and suggest that a team of legally trained educators
should be deployed to the aged-care sector for example, to educate older
Australians and care staff.
33.

There should also be a focus on understanding why people commit financial abuse
against family members or friends when acting as their attorneys, and the Law
Council recommends that advice be sought from criminologists to gain a better
understanding of the motivations and likely deterrents for attorneys who commit acts
of dishonesty and fraud.

34.

The Law Council further suggests that if implemented in the staged and
comprehensive manner recommended by the ALRC, including harmonisation of
laws as a precursor to a properly designed National Register, it may reduce financial
abuse. However, it has received views from some constituent bodies, such as the
Law Society of New South Wales, that a National Register will not achieve its stated
aims, and will have significant resourcing implications, having regard to the risks
identified below.

35.

The Law Council now turns to the potential benefits identified by the Consultation
Paper in more detail. The Consultation Paper states that a registration scheme has
the potential to reduce financial abuse by:
•
•
•
•
•

36.

increasing transparency as to whether an EPOA exists;
providing clarity as to the role and powers of the attorney;
implementing safeguards aimed at minimising the extent to which documents
can be forged or amended without the principal’s consent;
providing information about the history of a document to reduce the possibility
of an attorney attempting to rely on a revoked instrument; and
assisting institutions and individuals to identify the existence, scope and
currency of documents. 45

There is no information provided in the Consultation Paper as to how this potential is
achieved. Currently, the Law Council’s position with respect to each of the
objectives is as follows.

Increased transparency
37.

Some of the Law Council’s constituent bodies have identified that the creation of a
National Register may allow for a basic starting point for financial institutions for
searches of an EPOA. However, such institutions or others seeking to rely on it
would still need to follow their normal procedures in checking for validity, fraud,
undue influence, duress etc.

38.

There are also opportunities to move towards clarification of document priority in
cases where multiple EPOAs exist, both across different jurisdictions, and within
individual jurisdictions where there can be multiple EPOAs co-existing for the same
principal. This would require a principal to clarify the ‘hierarchy’ of competing
EPOAs, and set out a process to assist individuals in the revocation or cancellation
of previously made EPOAs. Importantly, however, this would require changes to the
relevant legislation, and would not be achieved by the National Register itself.

45

This statement appears at 2.3.
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39.

A third party dealing with an attorney requires the attorney to produce the original or
a certified copy of the EPOA. It is difficult to comprehend how mandatory registration
of EPOAs could increase the transparency as to whether the EPOA exists to any
useful effect, especially in circumstances where the National Register will not
convey a representation about the EPOA’s validity. 46 In any event, the existence of
the EPOA is not an issue related to elder abuse.

40.

The Law Council notes that there is reference to ‘transparency about use of the
arrangement’. 47 It is unclear how transparency about use of the EPOA will be
achieved. Further information is needed to understand how information about use
of the EPOA will reduce elder abuse.

Provide clarity
41.

The third party examines the EPOA produced by the attorney, or the certified copy
thereof, to ascertain the attorney’s role and powers. It is difficult to comprehend how
a National Register on its own could provide clarity as to these matters which is not
already available under current practices.

42.

Either the attorney’s role and powers are clear from the EPOA or they are not. If the
role and powers are clear from the EPOA, that clarity will not be provided by the
National Register. If the role and powers are not clear from the EPOA, the
Consultation Paper is silent about how the National Register could provide clarity.

43.

One of the Law Council’s constituent bodies has raised that many EPOAs are
currently being completed without a solicitor’s help. Should the Register require
mandatory registration by a legal practitioner or other appropriately qualified person,
this would facilitate a degree of oversight by a legal practitioner, which in turn would
ensure that the registration process is undertaken by persons with specialised
knowledge. It would require federal resourcing for legal assistance services to
provide free EPOA making services for people who cannot afford it.

Implement safeguards
44.

Currently the third party examines the original EPOA for the purpose of identifying
any issues around formal validity, such as forgery or unauthorised amendments, or
relies on a certified copy of the EPOA, where the certifier states that the copy is a
true and complete copy. It is difficult to comprehend how a National Register could
provide better safeguards than an examination of the original EPOA or a certified
copy thereof.

45.

The only reported decision from a superior court of any Australian jurisdiction in the
last two decades which involves a forged power of attorney appears to be Yaktine v
Perpetual Trustees Victoria Ltd [2004] NSWSC 1078 (Yaktine). This suggests that
this occurs very rarely. In Yaktine, more than the power of attorney was forged.
Moreover, the forged documents were not discovered by the solicitor, broker, lender,
lender’s solicitor, bailee of the principal’s title documents or land register. The
prospect of the regulator overseeing operation of the register being able to discern
the forgery appears remote.

Provide history to reduce possible reliance on a revoked instrument
46.
46
47

The history of the EPOA is irrelevant to an attorney relying on a revoked instrument.
It is unclear why that would change when the registry is established. The information

This statement appears at 3.2.3.
This statement appears at 3.1.
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about the history of the document which will be available on the National Register is
unclear. It is unclear how that history will reduce possible reliance by an attorney on
a revoked EPOA. The Law Council would like the opportunity to make further
submissions once these aspects are clarified.
Identifying existence, scope and currency of documents
47.

There are three separate parts to this potential objective:

Existence
48.

Currently, a third party dealing with an attorney requires the attorney to produce the
original or a certified copy of the EPOA. Beyond the starting point identified above,
in general, it is difficult to comprehend how a National Register will improve a third
party’s ability to identify the existence of an EPOA to any useful effect, especially in
circumstances where the National Register will not convey a representation about
the EPOA’s validity. 48 A National Register may assist a third party to determine
whether the authority of the attorney has ended (if registration of all relevant
documents is mandatory, noting that further comments are made about this issue in
response to question 24).

49.

Some of the Law Council’s constituent bodies have identified that a well-designed
National Register may mitigate the risk of lost documents. For example, enduring
documents can be lost by the principal or attorney, and documents left with solicitors
can be forgotten about or become difficult to retrieve where the solicitor’s firm name
changes over time. A National Register could provide a secure platform for
documents to be stored and retrieved by relevant parties, and could notify searching
parties that a principal has a registered EPOA. It may also assist tribunals and
courts to identify the existence of such documents. However, as noted, a National
Register which only identifies the existence of an EPOA is of limited benefit.

Scope
50.

The scope of the attorney’s authority is determined by legislation, 49 the common
law 50 and the EPOA itself. 51 Currently, if there is a need to examine the scope of the
attorney’s authority, the EPOA (or a certified copy) is produced to the attorney or the
third party (or, often, their solicitor, because of the potential complexity involved) to
obtain advice. It is difficult to comprehend how the National Register could better
identify the scope of the attorney’s authority, especially as the intended design of the
National Register is to not interpret information for users. 52

51.

The Law Council also notes that contrary to the commentary at 3.1, the scope of the
attorney’s authority is not related to the principal’s ‘will and preference’; the test in all
jurisdictions is ‘best interest’.

This statement appears at 3.2.3.
The scope of the attorney’s authority is constrained by legislative provisions which require the express
conferral of authority to perform some activities. These provisions differ between jurisdictions. Examples are
Powers of Attorney Act 2003 (NSW) ss 11, 12, 13 and 45.
50 By virtue of the common law, authority in relation to certain actions and decisions that may be made or
taken by an attorney cannot be conferred on an attorney: R v Burchill and Salway; ex parte Kretschmar [1947]
St R Qld 249.
51 Bendigo and Adelaide Bank Ltd v Pickard [2019] SASC 123 [46].
52 This statement appears at 3.2.3.
48
49

National Register of Enduring Powers of Attorney

Page 16

Currency
52.

Whether the attorney has authority at any particular time is determined by the
EPOA, legislation 53 and, usually, the principal’s functional capacity concerning their
financial affairs. 54 The attorney’s functional capacity may vary over time and is not
always obvious.

53.

For instance, in Western v Male [2011] SASC 75, Maisie Male had a fall on 11
March 2011 and was admitted to a Medical Centre. Her mini-mental state exam
score (MMSE) was then 7/30. On 22 March 2011, shortly before her discharge, her
MMSE was 23/30. Mrs Male did not have functional capacity for a week or so after
her fall, but is likely to have regained that capacity thereafter. This is not uncommon:
a person’s mental ‘deterioration [does] not necessarily follow a straight line: there
were periods of exacerbation and fluctuation’. 55

54.

Therefore, an assessment of the currency of the authority is fact and time specific: it
is nuanced and varies over time. Currently, if there is a need to examine the
currency of the attorney’s authority, the EPOA is examined to ascertain the ‘trigger’
for the attorney’s authority. Depending on the trigger, further information may be
needed. It is difficult to comprehend how the National Register could better identify
the currency of the attorney’s authority.

Summary
55.

Given the information provided by the Consultation Paper, and based on the above,
the National Register suggested in the Consultation Paper is unlikely to reduce
financial abuse.

How can financial abuse be addressed?
56.

To develop laws, forms or a register to reduce elder financial abuse at the hands of
an attorney, it is vitally important to firstly identify the causes of financial abuse when
occasioned by an attorney. On the basis of the reported decisions from superior
courts of Australian jurisdictions in the last decade, 56 the attorney’s actions mainly
amount to financial abuse because:
•

the attorney’s acts are not consistent with fiduciary obligations owed the
principal. While this is an issue of some complexity, depending on the terms of
the EPOA, and variations between jurisdictions, 57 an attorney usually owes
these obligations to the principal:
act in the principal’s interests;
-

not obtain a benefit from acting; and

For instance, in New South Wales, even if the EPOA stated that the attorney’s authority operated at a
different time, it cannot operate until the attorney accepts the appointment: Powers of Attorney Act 2003,
(NSW) s 20.
54 For instance, in New South Wales it is common for the EPOA to state that it operates when the principal is
unable to manage his or her affairs.
55 Rowe v Sudholz [2019] QSC 306 [30]. This was said about a testator’s testamentary capacity but the
position is the same with functional capacity.
56 These decisions and the conclusions drawn from them are considered more fully in response to question
two.
57 For instance, Powers of Attorney Act 1998 (Qld) s 87, creates a presumption of undue influence when the
attorney, or a relative, deal with the principal, even if the dealing does not occur while the attorney is acting as
the principal’s attorney.
53
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•

not mixing the principal and attorney’s assets.

the attorney does not act within the scope of the attorney’s authority. The
terms of the attorney’s authority depend on:
the precise terms of the EPOA;
-

the relevant legislation, which differs between jurisdictions; and

-

the common law.

57.

These causes are best addressed by nationally consistent legislation.

58.

Further, measures that would assist in reducing EPOA-related elder abuse include:
•
•
•
•

•
•

59.

obtaining national data on the nature of problems associated with EPOAs;
improving education for both the public and third parties over the uses and
limitations of EPOAs;
requiring all relevant institutions to develop a better understanding of, and
consistent processes for, dealing with EPOAs;
and increasing resources for organisations that work to reduce elder abuse
and advise older people who are or may be abused – particularly specialist
elder community legal centres and public advocates;
improving civil remedies for elder abuse survivors; and
ensuring that clear and accessible sanctions for attorneys who engage in elder
abuse are in place, developing these if they do not exist, and ensuring that the
justice system is well-informed and well-resourced in order to investigate and
prosecute these matters.

At the same time, the Law Council suggests that should (against its primary
recommendations) a National Register progress at this time, including the following
in a register may assist preventing an attorney perpetrating elder financial abuse:
(a)
(b)

(c)
(d)
(e)
(f)
(g)

no attorney may act until the extent of the attorney’s authority and the nature
of the attorney’s fiduciary duty have been explained to the attorney (and the
following steps are taken);
the attorney must sign a statement acknowledging an understanding of their
authority and duties, and committing to obedience to those responsibilities.
The signature must be witnessed by the person providing the explanation. The
statement must prominently contain the sanctions referred to at (f) below,
the person giving the explanation must have successfully undertaken a course
of training equipping them to meaningfully, rather than mechanically, explain
the particular attorney’s authority and fiduciary duties;
the person giving the explanation must sign a statement that the explanation
was given to the attorney;
the statements at (b) and (d) above must be recorded on the National
Register;
suitable sanctions are introduced to incentivise a person properly and
conscientiously making statements under (b) and (d) above, and the attorney
complying with its commitment; and
those sanctions appearing prominently on the National Register.
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Recommendations
The causes of financial abuse by attorneys are best addressed by
nationally consistent legislation. Other measures which would assist in
reducing EPOA-related elder abuse include:
•
•
•
•

•
•

obtaining national data on the nature of problems associated with
EPOAs;
improving education for both the public and third parties over the
uses and limitations of EPOAs;
requiring all relevant institutions to develop a better understanding
of, and consistent processes for, dealing with EPOAs;
increasing resources for organisations that work to reduce elder
abuse and advise older people who are or may be abused –
particularly specialist elder community legal centres and public
advocates;
improving civil remedies for elder abuse survivors; and
ensuring that clear and accessible sanctions for attorneys who
engage in elder abuse are in place, developing these where they do
not exist, and ensuring that the justice system is well-informed and
well-resourced in order to investigate and prosecute these matters.

Should, contrary to the Law Council’s primary recommendation, a National
Register progress at this time, including the following in a National Register
may assist preventing an attorney perpetrating elder financial abuse:
(a)
(b)

(c)

(d)
(e)
(f)
(g)

no attorney may act until the extent of the attorney’s authority and the
nature of the attorney’s fiduciary duty have been explained to the
attorney (and the following steps are taken);
the attorney must sign a statement acknowledging an understanding
of their authority and duties, and committing to obedience to those
responsibilities. The signature must be witnessed by the person
providing the explanation. The statement must prominently contain
the sanctions referred to at (f) below;
the person giving the explanation must have successfully undertaken
a course of training equipping them to meaningfully, rather than
mechanically, explain the particular attorney’s authority and fiduciary
duties;
the person giving the explanation must sign a statement that the
explanation was given to the attorney;
the statements at (b) and (d) above must be recorded on the National
Register;
suitable sanctions are introduced to incentivise a person properly
and conscientiously making statements under (b) and (d) above, and
the attorney complying with its commitment; and
those sanctions appearing prominently on the National Register.
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Q2. Are there any risks with the National Register?
60.

It is important to understand that the current proposal for a National Register
requires significant review in order to avoid unintended consequences.

61.

The Law Council has several concerns in this regard, many of which relate to the
key differences which apply between state and territory laws. These differences
outlined below mean that designing and explaining the National Register could be a
source of confusion, at the very least.

62.

Firstly, there are significant differences with the forms that are EPOAs in different
jurisdictions, which will in turn complicate the design of the National Register and
how particular information is described, disclosed and potentially redacted (including
having regard to the intention to have a National Register for enduring powers of
attorney relating to financial, rather than broader matters). By way of illustration:
•
•
•

•

in Queensland and the Australian Capital Territory, the one document allows
the attorney to make financial and personal decisions;
in Victoria, there are two documents, one allowing financial decisions and one
allowing personal decisions, but both are called EPOAs; 58
in New South Wales, EPOAs were originally called ‘protected’ powers of
attorney. Further, in New South Wales before 2014, an EPOA and General
Power Of Attorney (GPOA) were made using the same prescribed form. Many
EPOAs made between 1985 and 2014 were called GPOA but, because of
compliance with the legislative requirements, amounted to an EPOA at law;
and
in the Northern Territory, there is one form appointing a person to make
financial and personal decisions, but it is not called an EPOA: it is an Advance
Personal Plan. 59

63.

Secondly, the manner of making EPOAs differs between the jurisdictions 60. This has
been compounded recently with legislative relaxation of formal requirements in
some jurisdictions to assist with the making of EPOAs during the COVID pandemic.
Therefore, in Victoria, an EPOA can be signed electronically 61. In all other
jurisdictions, it cannot. In Victoria, 62 New South Wales, Queensland and Australian
Capital Territory, an EPOA can be witnessed by audio-visual link (AVL). In all other
jurisdictions it cannot.

64.

Thirdly, there are a multiplicity of forms that are EPOAs in each jurisdiction. For
example, in New South Wales different prescribed form EPOAs have been required
for the following periods since 1985:
•
•
•
•

1985 – 2004;
2004 – 2013/2014;
2013/2014 – 2016; and
2016 – present.

Powers of Attorney Act 2014 (Vic) s 22.
EPOAs have not existed since 2013.
60 This is discussed in section 3.7 of report 15 of South Australian Law Reform Institute, ‘Valuable Instrument
or the Single Most Abused Legal Document in our Judicial System?’ A Review of the Role and Operation of
Enduring Powers of Attorney in South Australia (SALRI report).
61 This is now a permanent change: see Justice Legislation Amendment (System Enhancements and Other
Matters) Act 2021 (Vic).
62 Ibid.
58
59
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65.

Each of these is different from the others, especially the first two in comparison to
the last two allowable forms. However, a protected power of attorney made in 1985
remains effective today to confer authority on the named attorney unless the
attorney’s authority has ended. 63

66.

Fourthly, the need for strict compliance with the prescribed form EPOA differs
between jurisdictions. In New South Wales, none of the EPOAs listed above needed
to be made precisely in the prescribed form; it was and is sufficient if it is made ‘in or
to the effect’ of the prescribed form 64 or there is substantial compliance with the
statutory requirement. 65 This is also the position in the Australian Capital Territory.
However, the position is different in Western Australia if the EPOA is to be registered
with its lands register, Landgate.

67.

Fifthly, Tasmania is the only jurisdiction that has compulsory registration of EPOAs.
However, legal practitioners in Tasmania state that elder abuse is still perpetrated by
attorneys in Tasmania. This type of matter regularly comes before the Guardianship
and Administration Board of that State. These are largely invisible as the Board does
not publish its decisions unless requested by a party. However, a recently published
example is DEV (Review of Enduring Power of Attorney and Guardianship) [2020]
TASGAB 56. There the attorney breached his/her fiduciary duty by mixing his/her funds
with the principal’s funds. The Board ordered that the EPOA be revoked and the Public
Trustee (Tas) appointed as administrator.66

68.

Sixthly, the law applicable to the formal validity of an EPOA may be different to the
law relevant to its operation. In Bendigo and Adelaide Bank Ltd v Pickard [2019]
SASC 123 (Bendigo), the court explained that:
The law applicable to the creation of a power of attorney is the law of the
jurisdiction in which it was made. However, the law applicable to its
construction and operation is that of the jurisdiction where the power
operates or is intended to operate. 67

69.

This has become more of an issue in recent times for anyone assessing an
attorney’s authority because of the legislative relaxation of formal requirements in
some jurisdictions to assist with the making of EPOAs during the COVID pandemic
which is referred to at thirdly above.

70.

Seventhly, while the forgoing issue may be overcome to some extent by legislation
in each State and Territory that allows some recognition of interstate EPOAs, 68 there
is no legislation allowing for interstate recognition of revocation of an EPOA. This
means that the common law, identified in Bendigo, applies to interstate revocations.

The circumstances where an attorney’s authority ends in addressed in response to question 24.
Powers of Attorney Act 2003 (NSW) s 8.
65 Interpretation Act 1987 (NSW) s 80.
66 There are many instances of elder financial abuse by an attorney perpetrated in jurisdictions where
registration of the relevant power of attorney is required. Examples from a two year period in England are Re
Buckley; The Public Guardian v C [2013] COPLR 39; Re DP (revocation of Lasting Power of Attorney) [2014]
EWCOP B4; The Public Guardian v MD, WD and The London Borough of Brent [2014] EWCOP 12; Re VH
(Revocation of Lasting Power of Attorney); The Public Trustee v DH [2014] EWCOP 15; The Public Guardian
v AW [2014] EWCOP 28; Re EG [2015] EWCOP 6; In the matter of SM [2015] EWCOP 27; Re OL [2015]
EWCOP 41; Re ARL The Public Guardian v ICL [2015] EWCOP 55; SF, Re [2015] EWCOP 68; Re DWA
[2015] EWCOP 72; The Public Guardian v AM [2015] EWCOP 86.
67 [24] citing Bendigo and Adelaide Bank Ltd & Anor v DY Logistics Pty Ltd [2018] VSC 558 [27].
68 An example is Powers of Attorney Act 2003 (NSW) s 25. However, the interstate recognition provisions
differ between jurisdictions; see, by way of comparison, Guardianship and Administration Act 1990 (WA) s
104A.
63
64
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71.

Some jurisdictions require all revocations of an EPOA to be in a prescribed form 69,
at least one jurisdiction requires some revocations to be in a prescribed form, 70
while other jurisdictions have no prescribed form. A revocation of an EPOA made in
a jurisdiction which does not require a prescribed form is unlikely to be recognised
as validly revoking the EPOA, when the issue is determined in a jurisdiction where a
prescribed form is required for revocation. 71

72.

Finally, there are restrictions or permissions in some jurisdictions and not others. So,
in Western Australia only two persons may be appointed as an attorney. 72 The
Tasmanian legislation allows an attorney to act as a trustee. This is the opposite to
the New South Wales position. 73 The Powers of Attorney Act 1980 (NT) (since
repealed but it continues to apply to pre-2013 EPOAs) allows an attorney to confer
benefits even though that authority is not expressly stated in the instrument. This is
the opposite of the New South Wales position. 74 Further, in some jurisdictions, a
later EPOA ends the authority of the attorney under the earlier power of attorney
unless the power of attorney provides otherwise 75 whereas in other jurisdictions, a
later EPOA will usually have no effect on the validity of an earlier EPOA. 76

Significant limitations to purported value
73.

There may be a perception that the National Register will on its face, protect
principals from elder abuse perpetrated by an attorney.

74.

However, while some basic details may be evident from a National Register, it will
not be capable of verifying whether the EPOA can be invoked to conduct a particular
transaction. At most, it will be only a starting point for further investigation by eg, a
financial institution.

75.

The mere fact of registration will not mean an EPOA is in effect, as many EPOAs
only take effect when the principal loses mental capacity, a matter the National
Register will be unable to monitor. In the experience of the profession, a
considerable amount of elder abuse involves misuse of validly executed EPOAs, but
in circumstances where either the principal has mental capacity, and hence the
EPOA is not active, or where the terms of the EPOA are unclear. The National
Register will not be able to remedy these circumstances.

76.

In the Law Council’s view, the National Register will not assist with determining the
important issues relevant to an attorney’s elder abuse, namely whether:
•
•
•

the power of attorney was validly made;
the attorney’s authority is activated;
the attorney’s actions come within the scope of the attorney’s authority; and

Powers of Attorney Act 1998 (Qld) s 49; Powers of Attorney Act 2014 (Vic) ss44-51.
Real Property Act 1886 (SA) s 157.
71 Noting further that the prescribed forms in the different jurisdictions are different from each other.
72 Ricetti v Registrar of Titles [2000] WASC 98.
73 Powers of Attorney Act 2003 (NSW) s 10.
74 Powers of Attorney Act 2003 (NSW) ss12 and 13.
75 Eg, Powers of Attorney Act 1998 (Qld) s 50(1), Powers of Attorney Act 2014 (Vic) s 55, and Powers of
Attorney Act 2006 (ACT) s 69.
76 The existence of more than one valid, effective and active EPOA at any one time can cause confusion and
uncertainty: Estate of Shylie Vanessa Evans [2010] SASC 193. Nevertheless, it remains common practice in
WA, was once a common approach adopted in New South Wales before amendments to the Powers of
Attorney Act 2003 (NSW) in 2013 and is still used where an attorney with particular skills is appointed to deal
with particular financial interests of the principal but another person is appointed to deal with all other financial
interests: see, for instance, Hobhouse v Macarthur-Onslow [2016] NSWSC 1831.
69
70
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•

77.

the attorney’s actions accord with the attorney’s fiduciary duty to the principal.

These are the precise issues which lead to an attorney’s elder abuse when
decisions of the superior courts of the various jurisdictions from the last two decades
are analysed. 77 The importance of these issues in the context of an attorney’s elder
abuse is explained further below.

Validity
Formal validity
78.

To be valid, a power of attorney must satisfy the formal requirements for making the
power of attorney, ie it must have formal validity. Instances of an enduring power of
attorney lacking formal validity are rare. The only one of the superior courts’
decisions involving a lack of formal validity is Yaktine. Nevertheless, while rarely the
cause of financial abuse, formal requirements are likely to impress on the principal
the importance of carefully making a power of attorney and deter those who wish to
fabricate a power of attorney.

Essential validity
79.

To be valid the power of attorney must also be the product of a free and capable
principal, ie it must have essential validity. This means that:
•

•

80.

the principal has mental capacity to make the enduring power of attorney,
something which is presumed. It is relatively rare for a power of attorney to be
found void for lack of mental capacity, but an example is Szozda v Szozda
[2010] NSWSC 804; and
the principal made the power of attorney voluntarily. The power of attorney
would be invalid if made under duress, by reason of undue influence, and the
like. This is relatively rare. An example is Western v Male [2011] SASC 75.

While instances of an enduring power of attorney lacking essential validity are
relatively rare, ensuring the essential requirements exist when the power of attorney
is made reduces the prospect of elder abuse.

Comment
81.

Assurance about formal and essential validity is best achieved by a person
witnessing the principal’s execution of the EPOA meaningfully certifying that the
principal appeared to understand the effect of the EPOA after it was explained and
certifying that the principal appeared to make the EPOA voluntarily.

Reported instances from superior court decisions made in the last five years include Anderson v Anderson
[2016] NSWSC 1204 and, on appeal, Anderson v Anderson [2017] NSWCA 131; Downie v Langham [2017]
NSWSC 113; Furina v Cooke [2017] SASC 45; Smith v Smith [2017] NSWSC 408; Misek v McBride [2017]
NSWSC 406: Reilly v Reilly [2017] NSWSC 1419 and, on appeal, McFee v Reilly [2018] NSWCA 322; Ash v
Ash [2017] VSC 577 and Ash v Ash (No2) [2017] VSC 569; Alcazar-Stevens v Stevens [2017] ACTCA 12;
Estate of the late Janice Gruer; Application of Gail Elizabeth Rands [2018] NSWSC 401; Mekhail v Hana;
Mekail v Hana; In the Estate of Nadia Mekhail (No 3) [2018] NSWSC 1452 (a decision reversed in Mekhail v
Hana [2019] NSWCA 197, but not on this point); Re Estate Nitopi, deceased [2018] NSWSC 1560; Dowsett v
King [2019] NSWSC 1459; An Elderly Plaintiff by his tutor the NSW Trustee & Guardian v A Daughter and A
Granddaughter [2019] NSWSC 1747; Re Warner [2019] VSC 656; Estate Tornya, Deceased [2020] NSWSC
1230; Grant v Grant; Grant v Grant (No. 2) [2020] NSWSC 1288; Guirguis v Girgis [2020] NSWSC 1468; Turner
v O’Bryan-Turner [2021] NSWSC 5 among others.
77
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Activation
82.

An attorney acts without authority if the power of attorney appointing the attorney
has not been ‘triggered’ to operate, ie become active. An example is Power v Power
[2011] NSWSC 288, where the power of attorney stated that it could only be used
when a doctor certified that the principal was no longer physically or mentally able to
sign documents or look after his own affairs. The attorney acted without a certificate
to that effect being obtained. It is relatively common for this type of ‘trigger’ to
appear in the EPOA, namely that the EPOA does not operate until the principal
loses functional capacity for financial decisions, ie upon the principal losing ability to
manage their legal and financial affairs.

83.

It is important to ensure that the principal determines when the attorney’s authority
should commence. It is equally important for the attorney to understand that its
authority only commences upon (and only continues during) the occurrence of the
circumstance chosen by the principal. As explained by reference to Western v Male
[2011] SASC 75 in response to question one, it is likely that when the principal,
Maisie Male, had a mini-mental state exam score (MMSE) of 7/30 following her fall,
she lacked functional capacity for financial decisions. However, when she was
discharged from hospital ten days later and had a MMSE of 23/30, it is likely that
she had regained functional capacity for financial decisions.

84.

The Law Council underlines that a loss of functional or mental capacity is not
uniform nor necessarily permanent. A person’s mental capacity for any legal action
is assessed at the time of the action, having regard to the particular features of each
action.

Comment
85.

Education of an attorney is needed, explaining that the attorney needs to give close
attention to the terms of the EPOA, advising the effect of legislation on an attorney’s
authority and duties, and emphasising that the principal’s circumstances need to be
constantly monitored and assessed.

Scope
86.

An attorney will act without authority if the attorney performs an act which is not
within the scope of the attorney’s appointment. For instance, an attorney cannot
generally act as a director of a company. 78 This restriction arises by reason of the
common law and applies irrespective of the terms of the power of attorney. 79
However, legislation also restricts the scope of an attorney’s authority, for instance
by stating that the attorney may not act as a trustee in place of the principal. 80

87.

Further, legislation may restrict the scope of an attorney’s authority unless the
principal expressly authorises the action in the power of attorney. Smith v Smith
[2017] NSWSC 408 can be considered as an example. The attorney could only use
the principal’s property for the benefit of persons other than the principal if the power
of attorney expressly conferred that authority. The EPOA made by the principal did
not confer authority on the attorney to use the principal’s property for the benefit of

Mancini v Mancini [1999] NSWSC 799.
This is not a comprehensive list, but the actions which cannot be delegated to an attorney include making or
revoking a will, making or revoking an enduring power of attorney, voting in elections, consenting to marriage,
divorce, surrogacy arrangements or sexual relations, making decisions regarding the care and wellbeing or
adoption of children, and principal’s property after their death: see New South Wales Law Reform Commission,
Review of the Guardianship Act 1987 (Report 145, 2018) [8.50].
80 Powers of Attorney Act 2003 (NSW) s 10.
78
79
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the attorney or anyone else. Nevertheless, the attorney, the principal’s second wife,
spent $1.44 million of the principal’s money on, among other things, real estate
purchased for the attorney’s daughter and son-in-law in their name, and the
construction of a granny flat thereon. 81
88.

Many instances of an attorney’s abuse arise from the attorney acting outside the
scope of the attorney’s appointment. Some instances arise from the ignorance of the
attorney 82 and third party. 83 It is vitally important that third parties and attorneys
understand that some actions are outside the scope of the attorney’s authority (even
if the power was stated to be conferred by the EPOA) and that legislation requires
some authority to be expressly stated in the EPOA before it can come within the
scope of the attorney’s authority. Examples of the need for express authority are:
•
•
•
•

conferring benefits on the attorney; 84
conferring benefits 85 on anyone other than the principal; 86
acting where there is a real or substantial possibility of conflict between the
interests of the attorney and its duty to the principal; 87 and
mixing the principal’s assets with those of the attorney.

Comment
89.

The attorney should be able to learn of these restrictions before exercising their
authority. Education of an attorney is also needed in relation to this aspect.

Fiduciary duty
90.

An attorney’s elder financial abuse mostly occurs because a duly authorised
attorney acts in a manner inconsistent with the obligations imposed by law upon an
attorney. An example where the attorney used the powers granted by the EPOA, ie
the attorney had authority to act, but did not act in accordance with its fiduciary
obligations is Kirk v PBP Accounting Solutions Pty Ltd [2015] VSC 173. This
involved the sale by the attorney of five parcels of the principal’s real estate and the
transfer of $3,845,091 of the principal’s funds by the attorney to a company of which
the attorney was director.

91.

The extent of the attorney’s fiduciary obligation is usually determined by the terms of
the power of attorney. 88 Accordingly, it is important that the power of attorney
expressly state the attorney’s obligations. With an attorney appointed by the current

Similarly, in Sweeney v Howard [2007] NSWSC 852 a duly appointed attorney acted without authority by
acting outside the scope of the attorney’s appointment.
82 The Victorian Parliamentary Report observed that many attorneys have only a ‘rudimentary understanding’
of their role, powers and duties and simply do not understand the nature and requirements of their role or the
scope of their powers’: Law Reform Committee, Parliament of Victoria, Inquiry into Powers of Attorney (Final
Report, Parliamentary Paper No 352, August 2010) 175–6.
83 In a submission to the SALRI inquiry, Dianne Gray observed that abuse may be caused by a number of
factors, including ignorance, naivety, poor judgement, carelessness, recklessness, self-interestedness,
undisclosed conflicts of interest and duty, as well as greed or gross dishonesty: SALRI [6.2.48].
84 Powers of Attorney Act 2003 (NSW) s 12.
85 This includes gifts and donations.
86 Powers of Attorney Act 2003 (NSW) s 13.
87 However, under the common law, a fiduciary may be authorised to act where there was a conflict of interest
and/or duty – in advance of the act (and whether expressly or impliedly); contemporaneously with the act (ie a
mandate) or after the act (ie ratification or affirmation).
88 This is the position with the appointment of other fiduciaries: see Birtchnell v Equity Trustees, Executors and
Agency Co. Ltd. [1929] HCA 24; (1929) 42 CLR 384; Chan v Zacharia [1984] HCA 36; (1984) 154 CLR 178;
Hospital Products Limited v United States Surgical Corporation (1984) 156 CLR 41, 102; Maguire v Makaronis
(1997) 188 CLR 449, 463-464; Clay v Clay (2001) 202 CLR 410, 432-43 [46].
81
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prescribed form for an EPOA in New South Wales, 89 the instrument clearly states
five duties. 90 The attorney must accept that appointment by signing the instrument
immediately below the statement of duties and after acknowledging that ‘failure to
do any of the [duties] may incur civil and/or criminal penalties.’
Comment
92.

This should appear in every EPOA. Moreover, to counter the problem of lack of
knowledge (which, at the very least, can lead to inadvertent financial abuse), the
attorney’s obligations need to be explained to the attorney by someone with
knowledge of the demands of the obligations. For the same reasons, a clear
statement of the obligations should appear on the National Register.

Broader risks
Reliability and feasibility
93.

The view of the Law Society of New South Wales is that mandatory low-cost
registration would need to apply to all enduring powers of attorney (including EPOAs
that predate the National Register) and revocation for the National Register to be a
reliable source of information for parties, financial institutions and other
organisations that work with EPOAs and the general public. However, it has
significant concerns about the feasibility of maintaining such a system.

Cost of National Register
94.

As is evident from the above discussion, an EPOA’s validity will depend on whether
it meets the requirements of the relevant jurisdiction, noting that these differ
enormously. It will involve considerable cost for the National Register to check that
every EPOA submitted for registration is validly made. Further any third party who
obtains information about a EPOA from the National Register would need to
understand the relevant jurisdictional legislation to assess the status of the EPOA.

Disincentives for use of enduring documents by individuals
95.

There is a risk that establishing a mandatory National Register of financial EPOAs
will result in further barriers to people creating or updating enduring documents
because of the additional effort and cost required to register the instrument and the
likelihood that any system will involve fees for registration which will operate as a
further disincentive.

96.

Significant work has recently been undertaken in some jurisdictions to simplify
enduring document forms to ensure they are accessible to all and do not necessitate
legal advice to navigate their completion. The introduction of a mandatory National
Register as proposed, which would require people to take an additional step for their
EPOA to be valid, may act as a disincentive to the completion of EPOAs and
advance care planning more generally.

Powers of Attorney Regulation 2016 (NSW) Schedule 2, form 2.
The attorney signs under a heading ‘acceptance’ and immediately below the following:
a)
I accept that I must always act in the principal’s best interests.
b)
I accept that as attorney I must keep my own money and property separate from the principal’s
money and property.
c)
I accept that I should keep reasonable accounts and records of the principal’s money and property.
d)
I accept that, unless expressly authorised, I cannot gain a benefit from being an attorney.
e)
I accept that I must act honestly in all matters concerning the principal’s legal and financial affairs.
89
90
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97.

The requirement for EPOAs to be registered will create an additional hurdle for
principals that may discourage them from making an EPOA, particularly where there
are costs associated with registration or the need to seek legally or otherwise
properly qualified persons to navigate the registration process and validate an
EPOA. Fewer EPOAs being made will expose more people who have lost capacity
to the risk of exploitation and financial and other abuse, because they will not have
pre-arranged and formal substitute decision-making arrangements in place. It may
also result in fewer people having their preferred attorney appointed to make
decisions for them after they have lost capacity and will place more pressure on the
formal guardianship and administration system.

98.

Additionally, it may be difficult for under-resourced or marginalised principals to
complete registration (for example, due to remoteness, cost, physical constraints
etc.). The general costs to register EPOAs, as well as amendments, revocations, or
other events that trigger an automatic revocation (e.g. principal’s death or divorce), 91
may act as a disincentive to people to make a EPOA. The cost of registration of any
document on the National Register would need be nominal 92 to ensure that the
registrar of the National Register is not required to consider hardship applications,
as this will place an additional burden on the registrar.

Privacy concerns
99.

Assuming that parties seeking to access the National Register will need to view the
details of the EPOA to seek to determine its validity, this raises privacy concerns. It
also raises potential fraud concerns in terms of viewing a digital copy of a principal’s
signature, and potentially a list of current assets.

100. People may also be reluctant to make EPOAs if they know their arrangements will
become public. The Victorian Privacy Commissioner has commented in this
respect:
I feel one of the problems with compulsory registration might be in relation to
individuals who are compulsorily required to disclose their personal information if
they want to choose to enter into a power of attorney. If they are forced to provide
information about themselves and the person they are appointing, it could act as a
deterrent to some individuals making powers of attorney which are in their interests,
such as medical or enduring powers of attorney, at a time when they should be
encouraged to do it because they are capable of making those sorts of decisions for
themselves … 93
101. It is not only older Australians who make enduring documents. People may make
an EPOA for a variety of reasons. For example, the current Queensland EPOA form
allows principals to appoint substitute decision-makers for personal (including
health) matters, in addition to financial matters. The Queensland Law Society has
noted this as a serious privacy concern for Queensland principals whose entire
EPOAs, which might include instructions relating to personal and health matters (or
indeed, sensitive financial transactions), would be searchable and accessible on the
National Register as currently proposed. Should the development of a National
Register allow the entire EPOA to be searched and viewed by members of the
public, this may result in Queensland having to amend its current EPOA forms to
91 See Powers of Attorney Act 1998 (Qld) ss 50-53A for the events that trigger automatic revocation of an
EPOA.
92 For example, it is $6.00 to register a security interest on the Personal Property Securities Register.
93 Helen Versey, Privacy Commissioner, Office of the Victorian Privacy Commissioner, Transcript of evidence,
(Melbourne, 14 December 2009) 4 as quoted in Law Reform Committee, Parliament of Victoria, Inquiry into
Powers of Attorney (2010) 229.
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address privacy concerns. Accordingly, the contents of a registered EPOA should
only be accessible by certain classes of persons, including the principal, the
principal’s legal representative for an approved purpose, the attorney, nominated
persons, and courts and tribunals.
Risk of increased elder abuse
102. There is concern that a National Register, without careful consideration of the
necessary safeguards required, may potentially increase the risk of elder abuse as
third parties may not appreciate its limitations, and wrongly assume that registration
validates any use of the EPOA by the attorney. This may be particularly an issue for
national financial institutions operating across multiple jurisdictions with multiple
laws and forms. This points to the need for consistent laws to be in place prior to
pursuing the National Register. It also points to the need for strong levels of
education and inbuilt caveats which are clearly outlined online as to the limitations of
the National Register.
103. Similarly, there is the risk that the registration of an EPOA on the National Register
will embolden potentially dishonest attorneys by giving them an increased sense of
authority that may make their misconduct more difficult to challenge and stop. This
may occur even where registration does not confirm an EPOA’s validity.
104. Members of the legal profession report cases of elder abuse occurring where the
EPOA is made in circumstances of duress, undue influence or fraud, and it is difficult
to see how a National Register which accepts online registration could avoid these
circumstances.
105. A National Register could also serve to perpetuate financial abuse of an older
person, because the principal must take additional steps to revoke, amend or
replace an existing, registered EPOA. Likewise, the National Register may act as a
deterrent to principals who should update their enduring documents due to changed
circumstances. Accordingly, any process for revoking EPOAs must be simple,
accessible, and low cost to reduce the risk of this occurring.
106. As noted above, the costs of registration may further deter individuals from creating
an EPOA at all, which may increase opportunities for elder abuse.
Limitation to EPOAs
107. Linked to the above point, elder financial abuse perpetrated by an attorney is not
limited to attorneys appointed by EPOAs; abuse can be caused by an attorney
appointed by a general power of attorney (GPOA). This supports the view that if the
National Register is intended to prevent an attorney’s elder abuse to the maximum
extent possible, it should require registration of GPOAs too.
108. The Law Council notes that the ALRC’s Elder Abuse Report acknowledges concerns
that the absence of a register of GPOAs may lead to a shift towards greater use of
general powers of attorney and greater abuse. 94 In this regard, the ALRC suggests
that the absence of a register of GPOAs ‘should be monitored and addressed as
part of the implementation and review of the register’. 95

94
95

ALRC, Elder Abuse – A National Legal Response (Final Report, May 2017) 183.
Ibid.
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Q3. How can registration scheme be designed to ensure accessibility and facilitate
use by Aboriginal and Torres Strait Islander people, those from culturally and
linguistically diverse communities, and those in rural and remote areas?
109. Federal resourcing would be required to provide free EPOA making services through
legal assistance services which assist specific groups and overcome accessibility
issues. This would include services which specialise in engagement with the groups
mentioned above, low socioeconomic communities generally, and rural/remote
communities via a travelling team of practitioners doing periodic tours.
110. Many Aboriginal and Torres Strait Islander peoples, for example, speak English as a
second or third language, and experience digital divide and other eg, financial,
literacy and educational barriers – including with respect to ‘Westernised’ legal
concepts. The Law Council’s recent Justice Project has highlighted that online-only
information which is designed to reach this group, as well as Recent Arrivals who
experience similar barriers, are likely to fail and that face-to-face approaches by
trusted, culturally competent services are often most appropriate. 96 It has also
indicated that civil legal assistance services are critically lacking for these groups,
particularly in rural, regional and remote areas. 97
111. It is also important to understand in any system design and response that particular
groups are considered to be ‘older Australians’ at earlier ages. For example, the
Justice Project’s Older Person’s chapter highlighted that this is the case for many
Aboriginal and Torres Strait Islander peoples, who experience higher rates of poor
health and disability and lower life expectancy. 98

National Register – Policy Design
Q4. Do you support the proposed access arrangements in section 3.2.6? Are there
any other users who need access?
112. Lawyers should be included in category (b) ‘entities with a legitimate business or
public-interest need for real time access to the National Register’. This will allow
them to determine if a relevant document exists.
113. Other users that may require access include aged care providers, stockbrokers,
accountants and financial advisers. In addition, the New South Wales Age and
Disability Commissioner, which is the equivalent to the public advocate and public
guardian in other jurisdictions, should be added to category (b).
Q5.
Why might someone need to apply to access the National Register (if not in
categories (a)-(d) at 3.2.6 above)? What should be considered a legitimate need?
114. Various reports 99 have contained lists of the diverse activities where an attorney
may engage on behalf of the principal. The following has been prepared after
consideration of that material and contains a non-exhaustive list of the persons with

Law Council, Justice Project – Final Report (2018), Older Persons Chapter; Aboriginal and Torres Strait
Islander People Chapter; Recent Arrivals Chapter; and People – Building Legal Capability and Awareness
Chapter.
97 Ibid, see also Rural, Regional and Remote Chapter.
98 Ibid, Older Persons Chapter, 5.
99 See, for instance, Victorian Law Reform Committee, Parliament of Victoria, Inquiry into Powers of Attorney
(Final Report, Parliamentary Paper No 352, August 2010) 138; New South Wales Law Reform Commission,
Review of Guardianship Act 1987 (Report 145, 2018) 4.5.
96
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whom an attorney may engage and who may therefore have a legitimate reason to
search the registry:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

financial institutions, including banks and superannuation funds;
various professional persons, such as legal practitioners, doctors,
accountants, investment and financial advisers;
share registries and stockbrokers;
utilities, such as gas, electricity and telephone providers;
local councils;
water authorities;
insurers and insurance brokers;
landlords;
tenants;
owners corporations;
aged care facilities or retirement village operators;
clubs and other organisations in which the principal is a member;
health insurance providers and pharmacies;
tradespeople, such as builders, plumbers and electricians;
the counter party to a contract;
mortgagee/lenders;
person selling assets to the principal;
person involved in buying assets from the principal, such as a real estate
agent and purchaser;
Not for Profit organisations with which the principal interacts;
health care providers, such as physiotherapists, occupational therapists and
carers;
domestic support providers, such as a handyman, gardener, cleaner; and
hairdressers/barbers.

115. Any of these persons may have a concern about an attorney abusing its authority or
not acting in the interests of the principal. If so, the person may have a legitimate
reason to ascertain whether the concerns are justified. However, whether that
person will be able to ascertain whether the concerns are justified on the basis of
the information recorded on the National Register is not obvious.
116. The list above is broad, and the Law Council is not suggesting that this full list has
unfettered access to the information on the National Register. It identifies this list in
order to bring to the Attorney-General’s Department’s attention to a wide range of
people from diverse professions who, on occasion, may require information about
an EPOA. Within this range, there will be substantial differences in the level of
knowledge and expertise held by particular individuals about EPOAs and relevant
laws.
117. Careful judgments may be required as to the level of access to information which is
provided to any individual, and how the balance should be struck with respect to
competing objectives, having regard to the particular circumstances. These
objectives include preventing elder abuse, achieving clarity and transparency, and
avoiding arbitrary interference with an individual’s privacy. In some cases,
consideration will need to be given to redacting documents to avoid disclosing
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information which is unnecessary to disclose in the circumstances – for example,
where an EPOA includes information about medical as well as financial matters.
Q6
What reasons should be sufficient for a person to be given access by
application?
118. As a starting point, if a person can establish a bona fide concern about an attorney
is abusing its authority or not acting in the interests of the principal, the person
should be able to obtain sufficient information to vindicate or assuage the concerns.
However, as discussed in the previous question, for each application, careful
consideration must be given to the level of access to information provided to any
individual in the circumstances, weighing up the competing objectives.
Q7.
Where access is by application, what information should be provided to
demonstrate a legitimate need? What is a reasonable time for accessing this kind of
request for access?
119. The basis for a person’s legitimate need will vary from case to case.
120. What is a reasonable time depends on all the circumstances. Choosing an arbitrary
time without regard to the circumstances is difficult but, to assist, five days is
suggested.
Q8. Where access is by application, would any circumstances justify the need for
urgent access? What are these?
121. Generally, urgent access will not be needed to a National Register. The exception is
where there is a concern about an attorney engaging in elder financial abuse.
Q9. If applicants are denied access, should they be entitled to request a review of
this decision? If so, what would the review process look like?
122. Yes, there needs to be a review process. The Law Council suggests that this
process would provide for internal review in the first instance, with the option for
review by the Administrative Appeals Tribunal of the decision by the internal
reviewer.
Q10. Are there any circumstances in which access should be given without an
attorney or principal’s consent? What are these? How should this work in practice?
123. Access should be granted to a person with a legitimate interest without requiring
consents where a principal has lost mental capacity to consent. In that
circumstance, the principal would not be able to consent and the attorney may have
reasons to withhold consent.
124. The categories listed above under question five highlight a variety of circumstances
in this regard.
Q11. Should users be required to inspect an imaged copy of the executed
instrument to satisfy themselves of the terms of the EPOA?
125. Yes, just as a third party should now inspect the power of attorney, or a certified
copy, before dealing with the attorney, to determine the nature and extent of the
attorney’s authority, a third party using the National Register should do the same.
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Q12. In what ways should the National Register enable information to be collected
online to be interrogated by persons who search the National Register?
126. The information should be available for interrogation if the person establishes a
legitimate need for the information.

Making phase
Q13. Are there any issues in allowing online creation of EPOAs? If so, how could
those issues be addressed?
127. If a principal makes an EPOA with insufficient care (ie, inadequate attention to the
appropriate attributes of the person to be appointed, the appropriate powers to be
entrusted, the relevant conditions and limitations on the attorney’s powers, and the
circumstances where those powers will be needed) there is a greater risk of the
attorney perpetrating elder financial abuse. A program allowing the online creation of
an EPOA will need to ensure that the principal does not make an EPOA with
insufficient care. The second aspect is ensuring that the attorney fully appreciates
the limits of its authority and the ambit of its responsibilities. Hence the suggested
statement referred to in answer to question one above.
128. In Victoria, an EPOA can be signed electronically. In all other jurisdictions, it cannot.
In Victoria, New South Wales, Queensland and the Australian Capital Territory, an
EPOA can be witnessed by AVL. In all other jurisdictions it cannot.
129. Enduring documents are in a special category in that, apart from the extent to which
an EPOA may grant financial powers immediately, it may be impossible to take
evidence from the maker of the EPOA once the document is sought to be relied
upon, which may be years or decades after the document is made.
130. Although enduring documents were able to be witnessed remotely during the
COVID-19 pandemic in certain jurisdictions, members of the legal profession
practising in this area raise concerns about any permanent reform to enable
electronic signing or remote witnessing of enduring documents. This may
inadvertently enable financial abuse of vulnerable Australians, particularly those who
live in regional and remote areas and who are experiencing declining capacity.
131. Even during the short period of time that electronic signing has been allowed, there
have been problems with utilisation. An example is Re Sheehan [2021] QSC 89.
There the incorrectly prepared document, a will, was cured by remedial
legislation. 100 That cure is not available for EPOAs.
132. Another point is that according to the 2019 Digital Inclusion Index, 101 while digital
inclusion is improving overall for Australians, people aged 65+ are Australia’s least
digitally included age group. Therefore, older Australians are relying on a family
member or carer to facilitate the technology required to remotely sign an enduring
document. This scenario presents a significant increased risk of financial elder
abuse.
133. Some members have acknowledged that there are potential ongoing benefits of
virtual signing and witnessing for clients who are unable to attend a solicitor’s office

The document was treated as an ‘informal will’ pursuant to Succession Act 1981 (Qld) s 18.
‘Measuring Australia’s Digital Divide: The Australian Digital Inclusion Index 2019’ (Roy Morgan, 2019) 6,
16-17.

100
101
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(for example, remote location, travelling overseas or unable to travel due to natural
disasters).
134. However, the risks that arise in relation to signing enduring documents electronically
and witnessing enduring documents remotely (ie, via AVL), as regards to difficulties
in assessing mental capacity and mitigating the risk of coercion and undue
influence, must be further considered before any permanent reform can be
contemplated. As noted above, members of the legal profession report cases of
elder abuse occurring where the EPOA is made in circumstances of duress, undue
influence or fraud, and it is difficult to see how a National Register which accepts
online registration could avoid these circumstances.
135. While the individuals could create an EPOA online, at this stage the Law Council
does not support allowing EPOAs to be signed electronically or witnessed remotely.
Q14. How should the National Register ensure that the information entered online
in creating an instrument is identical to the signed and witnessed document?
136. The regulator operating the National Register will need to scrutinise each power of
attorney submitted for registration.

Lodgement phase
Q15.

Who should be able to lodge an EPOA for registration?

137. At most, only the principal, the attorney, any duly authorised representative of either,
or a court or designated tribunal should be able to lodge an EPOA for registration.
138. However, the Law Council suggests that further consideration needs to be given as
to the circumstances in which an attorney (or the attorney’s duly authorised
representative) can register an EPOA. The Law Council suggests that the
circumstances be limited to where the principal no longer has decision-making
capacity (because the Law Council has concerns that in allowing an attorney to
lodge the document for registration, this could help facilitate elder financial abuse).
The Law Council recognises that the circumstances where the principal has lost
mental or decision-making capacity is the most common circumstance where the
EPOA will need to be registered and the attorney may be the only person with a
legitimate interest in having the EPOA registered. Therefore, the attorney should be
able to lodge the EPOA for registration. Nevertheless, it is concerned that
registration could facilitate elder financial abuse.
Q16. What information should be checked on an EPOA when it is lodged? How
should this information be checked?
139. The following should be checked:
•

•

that the EPOA is in the prescribed form (in jurisdictions where the EPOA must
be made precisely in the prescribed form) or is in or to the effect of or
substantially compliant with the prescribed form (in jurisdictions where the
precise form is not required).
that the EPOA has been properly completed for the relevant jurisdiction ie:
the name of the principal is stated (for all EPOAs made after the
commencement of the National Register, this needs to be the full name);
-

the address of the principal is stated (this needs to accord with an
address stated on the principal’s identification documents);
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•
•

-

the name of the attorney is stated (with all EPOA made after the
commencement of the National Register, this needs to be the full name);

-

the address of the attorney is stated (this needs to accord with an
address stated on the attorney’s identification documents);

-

the EPOA is signed by the principal; 102

-

the EPOA is signed by a person who is a prescribed witness, who states
that he or she witnessed the principal’s signature;

-

the prescribed witness completes and signs the certificate required for
the EPOA in the jurisdiction where the EPOA is made; and

-

the EPOA is signed by the required attorney(s). 103

that, if the EPOA is made in a language other than English, an English
translation by an accredited translator accompanies the EPOA; and
that the EPOA bears the date on which it was made. 104

140. If the decision is made that the National Register should act as a depository of
documents, the Queensland Law Society recommends that current state and
territory legislation should continue to govern both the form and validity of an EPOA.
The registrar of the National Register should not have the ability to reject lodgement
for minor non-compliance issues that a court or tribunal would not consider a barrier
to forming a valid EPOA. The power to determine an EPOA’s validity according to
state/territory law should remain the purview of courts and tribunals.
Q17. How should people be able to lodge EPOAs for registration - online, by post,
in person?
141. All of these methods of lodgement should be available with suitable restrictions.
These are:
•
•

•

in person lodgement should be available at designated places such as law
offices, Australia Post offices, Services Australia offices and banks;
post, but noting that trusting original EPOAs to the post may not be the
preferred method of lodgement adopted by most legal practitioners. If certified
copies are allowed, the certification must state that the copy is true (ie, that it
is not forged, etc) and complete (ie, there is nothing missing), and that
certification must appear on each page of the instrument; and
online lodgement which will need to be by a duly authorised agent of the
principal, such as the principal’s legal practitioner. In this context, the Law
Council envisages that authorised account holders would consist of regular
users, such as principals’ duly authorised legal practitioners. They would have
an account which enables them both to upload documents for registration and
to view the National Register.

Additionally, in some jurisdictions, a person can sign the EPOA at the direction of the principal (but this is
not the case in other jurisdictions).
103 In New South Wales and the Australian Capital Territory, if the EPOA appoints attorneys severally
(separately) or jointly and severally, the EPOA need only be signed by one attorney, but if the attorneys are
appointed jointly, the EPOA needs to be signed by all attorneys. In Western Australia, the EPOA needs to be
signed by all attorneys whether appointed jointly or severally. In the Northern Territory the EPOA needs only
be signed by the attorney (ie decision maker) if the EPOA equivalent, the Advance Personal Plan, relates to
financial matters or land.
104 In some jurisdictions, this is currently not a requirement for an EPOA.
102
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142. In any event, there must be a mechanism for checking that an original (in those
jurisdictions that require a ‘wet ink’ signature) and authentic document exists.
Q18. Are there any additional options that should be available for people living in
remote communities?
143. Careful regard should be given to resourcing specialist legal services to assist
individuals in remote communities on these matters.
Q19. Are there any risks in allowing people to lodge EPOAs online? What
safeguards could be implemented to protect against these risks?
144. Several of the risks identified above regarding the making of EPOAs online are also
relevant in this context.
145. There are risks with fraudulently prepared documents unless the registration is
performed by a person who inspects the document to ensure that it appears
authentic, such as an authorised account holder. 105

Registration phase
Q20.

What documents should be included on the National Register?

146. In the Law Council’s view, registrable documents should include:
•
•
•

each EPOA for financial matters made by the principal;
any revocation of EPOA made by the principal;
any court and tribunal orders affecting EPOAs including:
any order required for the attorney to have authority; 106
-

any order which suspends the EPOA; 107

-

any order which has the effect of ending the attorney’s authority. This
includes a sequestration order. In some jurisdictions this includes certain
criminal offences; 108

-

any order rectifying the EPOA; 109

-

any order varying the terms of the EPOA including removing an attorney,
appointing a substitute attorney, reinstating an EPOA, or appointing a
substitute attorney to replace the initially appointed attorney; 110

-

any order granting leave to an attorney to renounce the appointment; 111

This refers to a person who has applied and been accepted as a suitable person to lodge EPOAs online,
as per the description in 143 above. Many lawyers would be able to be able to receive this type of
appointment.
106 In Western Australia, an order from the State Administrative Tribunal is needed if the EPOA does not
commence until the principal has lost functional capacity.
107 In New South Wales, that is a financial management order. See Powers of Attorney Act 2003 (NSW) s 50.
108 This may however give rise to privacy issues.
109 See, for instance, Gouder [2005] NSWSC 116; Powers of Attorney Act 2003 (NSW) s 36(4)(a)
110 These types of orders can be made pursuant to Powers of Attorney Act 2003 (NSW) s 36(4).
111 In some jurisdictions, leave is required for the attorney to renounce the attorney’s appointment if the
principal has lost mental capacity: see eg, Powers of Attorney Act 2006 (ACT) s 53; Powers of Attorney Act
1998 (Qld) s 82; Powers of Attorney and Agency Act 1984 (SA) s 9; and Guardianship and Administration Act
1990 (WA) s 107.
105
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•
•
•
•
•
•
•

•
•

any instrument of delegation; 112
any instrument revoking a delegation;
any instrument confirming the attorney’s powers; 113
any order giving recognition to an interstate EPOA; 114
any instrument which changes the name of the principal, attorney or person
referred to in the EPOA;
a domestic violence order (noting that there is a need to handle and access
this information carefully); 115
any certificate from an interstate legal practitioner about the formal validity of
the EPOA from one jurisdiction which is required for the validity of the EPOA in
another jurisdiction; 116
evidence that the attorney has been notified of the revocation; 117 and
any statement from the attorney acknowledging an understanding of their
authority and duties, and a commitment to those responsibilities. 118

147. Death certificates should also be registered to ensure that EPOAs for deceased
principals are not able to be relied upon after their death.
Q21. When should EPOAs be required to be registered (when they are made or
before first use)?
148. The Law Council has received mixed views on this subject.
149. The first view received is that principals should be advised to register an EPOA
when it is made. Historical EPOAs should be required to be registered before next
use.
150. An advantage of adopting this timeframe is that the principal can consent to the
registration. It would allow for any defects with registration to be cured while the
principal retains mental capacity. This also avoids problems with delays that may
arise if the registration was made when needed to be used.
151. Consideration also needs to be given as to whether it is necessary for all attorneys
named in the document to accept their appointment at the time of registration. Each
jurisdiction has different requirements in this regard. In many instances there is a
considerable gap in time (sometimes years) between when the principal makes the
EPOA and when it is accepted by the attorney (noting that there may be multiple
attorneys, including substitute attorneys) and multiple lodgements of the same
document, as and when accepted, may be needed.
152. For example, in New South Wales the EPOA is not operable until accepted by the
attorney. In the Australian Capital Territory, it is possible to have a valid EPOA which
is operable, but does not have the signed acceptance of all named attorneys. If an
EPOA is not to be registered until after all attorneys have accepted their
appointment, then there may be a considerable time lag between the time that of the
112 In New South Wales, an attorney may delegate their authority provided that is expressly allowed in the
power of attorney: Powers of Attorney Act 2003 (NSW) s 45. However, note in Victoria, an ‘enduring’ attorney
cannot delegate their authority (even if it was expressly allowed by the power of attorney): Powers of Attorney
Act 2014 (Vic) s 25.
113 For instance, pursuant to Powers of Attorney Act 2003 (NSW) ss 30 and 31.
114 An example is an order made pursuant to Guardianship and Administration Act 1990 (WA) s 104A.
115 See the response to question 41 below.
116 See eg, Powers of Attorney Act 2003 (NSW) s 25(4).
117 See para 166 below.
118 See response to question one above.
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principal making the document, attorneys accepting their appointment, and
registration of the EPOA on the National Register.
153. Requiring acceptance by all attorneys will decrease the risk of elder abuse but will
increase the prospect that the EPOA can never be registered (as not all attorney
may be able to willing to accept their appointment). If the EPOA cannot be
registered, there will be an incentive for a person to consider more informal means
of achieving the intended outcome. This is not desirable.
154. If the National Register will allow registration of an EPOA document, despite not
having the signed acceptance of all attorneys, then there would need to be a facility
which allows the National Register to later be updated with a copy of the EPOA
which has been subsequently signed by the attorney, ideally without further fee.
155. Another view is that registration should occur only prior to first use. This recognises
that the vast majority of EPOAs are never used. It also recognises that a
requirement to register upon the making of an EPOA may be a disincentive for
making the EPOA, particularly given that the proposed National Register would
involve significant costs and consideration should be given to addressing this
barrier. The Law Council’s National Elder Law and Succession Law Committee
(NELSC) recognises these arguments but on balance, favours the earlier
registration date (requiring registration when made) because it is more likely to avoid
registration being used to facilitate elder financial abuse.
156. The Law Council also notes that the National Register should also alert searchers
that the registration of an EPOA does not automatically revoke an earlier one.
Q22. What information should be checked on an EPOA when it is registered? How
should this information be checked?
157. In the Law Council’s view any checks should be carried out at the time of
lodgement, rather than following registration. Integration with other registers such as
the register of births, deaths and marriages and public trustee offices may facilitate
checking of information relating to the principal, including death.
158. At the same time, as noted by the Queensland Law Society, current State and
Territory legislation should continue to govern both the form and validity of an EPOA.
The registrar of the National Register should not have the ability to reject lodgement
for minor non-compliance issues that a court or tribunal would not consider a barrier
to forming a valid EPOA. This would also delay registration of enduring documents
and increase the burden on principals.
Q23. What information should [the person registering the EPOA] have to give to a
registering authority to confirm their identity?
159. The confirmation of a person’s identity should fall under the obligations of the
witness when the EPOA is signed. Provision will need to be made to allow legal and
other representatives of the principal to lodge the document. For example, if the
document is required to be registered prior to first use and the principal has already
lost mental capacity, the attorney may need to lodge the document.
160. Consideration may also be given as to what authority a person, who is duly
authorised to register the EPOA on behalf of the principal or attorney, may require.
Ideally, they should be required to obtain written authority akin to the Client
Authorisation required under current e-conveyancing laws.
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161. The Verification of Identity Standard provided for in Australian Registrars' National
Electronic Conveyancing Council’s Model Participation Rules should be adopted to
verify the identity of the principal. This would allow for consistency and has the
benefit of widespread adoption.
Q24

Should registration of revocations by the principal be mandated?

162. The Law Council has also received mixed views on this question. In the NELSC’s
and Law Society of New South Wales’ view, it should be mandatory to register a
revocation of a registered EPOA.
163. In the view of the former bodies, it is important that the National Register record all
the circumstances where an attorney’s authority ends. This is because the risk of
abuse exists where an attorney, whose authority has ended, is able to continue to
act as the attorney with impunity. 119 The attorney could not do so if a third party
could easily ascertain when the attorney’s authority has ended.
164. In addition to revocation, the National Register will assist preventing elder abuse if it
captures all the circumstances where the attorney’s authority ends. These
circumstances include:
•

by the actions of the principal revoking the power of attorney and notice of the
revocation being given to the attorney;
There are two aspects to this method of ending an attorney’s authority.
First, revocation. Under the common law there does not need to be any
formal requirements for a principal to revoke a power of attorney – it may
be expressed in writing or expressed orally, 120 and it may be implied. 121
In some jurisdictions, formality has been introduced by legislation
requiring the use of a prescribed form to revoke an EPOA. 122
-

•

Second, notification, the notice can be given actually (in writing or orally)
or constructively. Notice of revocation is given orally but this creates
evidentiary risks, so some formality with notice is desirable. 123 Moreover,
the attorney continues to have authority if unaware of the revocation. 124

once the purpose for which the power of attorney is conferred is satisfied, 125 or
it becomes impossible to satisfy; 126

The attorney and a third party have protection from liability for acts performed after termination or
suspension of the EPOA but before notice of the termination or suspension is given: see, for instance, Powers
of Attorney Act 2003 (NSW) ss 47 and 48. However, an attorney faces criminal liability if it acts after
knowledge of the termination or suspension: see, for instance, Powers of Attorney Act 2003 (NSW) s 49.
120 Hallani v Hallani [2013] NSWSC 91; Vickery v JJP Custodians Pty Ltd [2002] NSWSC 782.
121 Estate of Shylie Vanessa Evans [2010] SASC 193, [20] – [22]; Knight v Bulkeley (1859) 5 Jur (NS) 817;
Cousins v International Brick Company Ltd [1931] 2 Ch 90; In re E (Enduring Power of Attorney) [2001] Ch
364. In Baker v Biddle [1923] HCA 26 the High Court held that the power of attorney was impliedly revoked
when the purpose for which it was provided was fulfilled.
122 Powers of Attorney Act 1998 (Qld) s 49; Powers of Attorney Act 2014 Vic, ss 44-51; Real Property Act
1886 (SA) s 157.
123 It is acknowledged that this requirement could only be imposed by changes to the relevant legislation.
124 See, for instance, Powers of Attorney Act, 2003 NSW, s47; Halani v Halani [2013] NSWSC 91.
125 Vickery v JJP Custodians Pty Ltd [2002] NSWSC 782; Estate of Shylie Vanessa Evans [2010] SASC 193;
Baker v Biddle [1923] HCA 26.
126 Knight v Bulkeley (1859) 5 Jur (NS) 817 and Cousins v International Brick Company Ltd [1931] 2 Ch 90.
119
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•
•

•
•
•
•

where one jointly appointed attorney vacates the office, 127 unless legislation or
the EPOA allows the other attorney(s) to continue to have authority; 128
where an order is made appointing a person to manage the principal’s legal
and financial affairs, while the order remains in place 129 (in some jurisdictions)
by the principal making a further power of attorney; 130
when the attorney becomes ineligible to act as an attorney. 131 This differs in
jurisdictions; 132
the attorney dies or is not mentally capable of acting as an attorney;
the attorney renounces; 133 and
the principal dies. 134

165. Evidence of the attorney being notified of the revocation should also be recorded on
the National Register.
166. In the above context, the following additional comments are made.
•

•

There should be a prescribed time limit for registering a revocation.
Registration of the revocation of an EPOA and the other relevant events which
cause the attorney’s authority to end needs to be undertaken in a timely
fashion to protect the principal and to give confidence in the National Register.
However, there should be no legal consequences for failing to register a
revocation within the time limit, other than possible financial penalties.
At the same time, there will always be a delay between the revocation of the
EPOA and registration. As a matter of practice, relevant third parties should be
notified of the revocation in any case. There are existing common law and/or

Adams v Buckland [1705] EngR 60; (1705) 2 Vern 514 [23 ER 929]; Cox v Goldcrest Developments (NSW) Pty
Ltd [2000] NSWSC 763; Lake v Crawford [2010] NSWSC 232 [14].
128 In New South Wales, the power of attorney must state that the other jointly appointed attorney(s) can
continue to have authority: Powers of Attorney Act 2003 (NSW) s 45. In Victoria (Powers of Attorney Act 2014
(Vic) s 62) and Queensland (Powers of Attorney Act 1998 (Qld) s 59A) the remaining attorney of jointly
appointed attorneys may act after one attorney vacates office, unless the power of attorney provides
otherwise.
129 Powers of Attorney Act 2003 (NSW) s 50. The ALRC’s Report, Elder Abuse – A National Legal Response,
recommended that a National Register capture these orders: “A national online register of enduring
documents, and court and tribunal appointments of guardians and financial administrators, should be
established after…”: recommendation 5.3 (Emphasis added).
130 In some jurisdictions, making a later EPOA has no effect on the authority of an attorney appointed under an
earlier power of attorney (eg New South Wales, South Australia and Western Australia, and pursuant to the
common law: Estate of Shylie Vanessa Evans [2010] SASC 193, [21]; Broadway Plaza Investments Pty Ltd v
Broadway Plaza Pty Ltd In the matter of Combined Projects (Arncliffe) Pty Ltd [2020] NSWSC 1778, [2322]).
In some jurisdictions, making a later EPOA revokes the earlier EPOA to the extent of any inconsistency (eg
Powers of Attorney Act 2006 (ACT) s69 and Powers of Attorney Act 1998 (QLD) s 50(1). In some
jurisdictions, the earlier EPOA is revoked unless the power of attorney provides otherwise (eg, Powers of
Attorney Act 2014 (Vic) s 55). It some jurisdictions, a later EPOA revokes an earlier EPOA (eg Powers of
Attorney Act 2000 (Tas) s 32AF). An example of the position in New South Wales is Chow v Cheung [2008]
NSWSC 843.
131 For instance, by being declared bankrupt or, in the case of a corporate attorney, being wound-up: Powers
of Attorney Act 2003, NSW, s5(d). Information about bankruptcy could be captured by linking the register to
the data base for bankruptcies. However, not all jurisdictions revoke a person’s ability to act as an attorney
under the EPOA if that person is bankrupt. Other basis for ineligibility also vary between jurisdictions. Some
bases for revoking authority which appear in some (but not all) jurisdictions include marriage, divorce, entering
a civil union, committing a criminal offence involving dishonesty and being a carer for the principal.
132 See 3.7.9 to 3.7.13 of the SALRI report.
133 This is arguably not possible if the principal has lost mental capacity to accept or receive notice of the
renunciation: Rayner v NJ Sheaffe Pty Ltd [2010] NSWSC 810, [98]. In some jurisdictions leave is required to
renounce the appointment: Powers of Attorney Act 2006 ACT, s53; Powers of Attorney Act 1998 Qld s82;
Powers of Attorney and Agency Act 1984, s9; Guardianship and Administration Act 1990 WA, s107.
134 Despot v Registrar-General of NSW [2013] NSWCA 313 [52].
127
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•

•

•

•

•

statutory remedies for a third party who innocently relies on an EPOA that has
been revoked. 135
It is considered that the appropriate entity to record these events may be the
respective Registry of Births, Deaths & Marriages in each State and Territory,
Insolvency Trustee Service Australia and the relevant tribunal or courts.
It may not be appropriate for the principal, attorney or the legal personal
representative of either to record these events with the National Register. In
addition, they may not be aware of the requirement.
It will be important to be aware of the time lag that can exist between a person
dying, this being recorded with the relevant Registry of Births, Deaths and
Marriages and a Death Certificate issuing.
The continual use of an EPOA after the death of a principal is a widespread
issue. For some attorneys, it is a lack of understanding that their authority
under the EPOA has ended. 136 For others, it is used as a means for bypassing
the requirements that would otherwise apply following the death of an
individual. 137
Registration of the revocation of an EPOA and the other relevant events which
cause the attorney’s authority to end needs to be undertaken in a timely
fashion, to protect the principal and to give confidence in the National
Register.

167. However, the Queensland Law Society considers that the registration of revocations
should be recommended, but not mandatory. In its view, the National Register
should provide a list of other revocation events that the principal or attorney can use
(for example, attorney no longer wants to act, attorney is unable to act, principal’s
death, principal’s divorce etc.). It notes that if the National Register were linked with
the state-based Register for Births, Deaths and Marriages, this may be able to have
some automatic update function.
Q25

To what extent should the National Register reflect the status of an EPOA?

168. It is not clear what the term ‘status’ entails. If it simply refers to whether an EPOA
recorded on the National Register is ‘current’ (ie made but not revoked), then a note
could be made against the relevant EPOA. Users should be cautioned however on
relying on any such tag/note.
169. Caution should also be exercised in relation to assigning any title to that note such
as ‘active’. The term ‘active’ may imply preconditions of the EPOA (for the attorney
to exercise its authority) have been met. There can be many conditions which must
be met before an EPOA becomes operable – the most common being a lack of
decision-making capacity or lack of functional capacity for financial decisions in
relation to the principal.
170. Any commentary which is made in relation to the ‘status’ of an EPOA cannot replace
the need for the user to examine the EPOA itself.

For example, Powers of Attorney Act 2003 (NSW) s 48.
See, eg, Valverde v Inch [2019] NSWSC 1595.
137 Berger v Council of the Law Society of New South Wales [2013] NSWSC 1080 [113]-[114].
135
136
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Historical EPOAs (ie, EPOAs in existence prior to mandated national registration)
Q26. What arrangements would need to be made for historical EPOAs to be
registered?
171. The Law Council does not support a lack of registration of historic EPOAs having a
legal consequence on the validity of an EPOA.
172. With respect to historical EPOAs, the Law Council is concerned with retrospective
legislation and reconciling this with the Rule of Law. 138 It would seem unjust to
automatically invalidate a current and otherwise valid EPOA by subsequently
requiring registration of the document with the National Register. There are
concerns that where the EPOAs are currently ‘operational’ and being utilised by an
attorney, then the requirement for registration, may impact the attorney’s ability to
properly and efficiently manage the affairs of the principal. It does not appear to be
feasible or just to make the registration of historical EPOAs mandatory.
173. Practicality is another issue. Many EPOAs are held by law firms which prepare the
EPOA on behalf of the principal. The consent/authority of the principal (and/or
attorneys) will be required before the law firm is able to register a historical EPOA.
Given that the EPOA document may contain personal information in relation to both
the principal and attorneys, consent should be obtained from both, where possible.
Personal information may include:
•
•

•

the full legal name, date of birth, residential address, email address and
contact phone number for the principal 139 and all attorneys;
details of the principal’s assets which are not publicly available, such as his or
her membership of a superannuation fund, especially a self-managed
superannuation fund; and
details of positions held by the principal, such as a director of a sole director,
single shareholder company, and trustee (or director of a trustee) of a selfmanaged superannuation fund.

174. There are concerns as to how such consent may be obtained, especially where the
principal may no longer have mental capacity to provide consent and the current
contact details for attorneys may not be known.
175. It is also unclear as to whether consent would need to be obtained from all attorneys
(if there are multiple attorneys named) or whether it would be sufficient to obtain the
consent of a single attorney appointed by the document.
176. There should not be a registration fee imposed for registering a historical EPOA. If
there is a fee, that will need to be obtained when the consent is given (but may act
as a deterrent to the principal or attorney – depending on the person paying the fee
– providing consent).
177. There are significant concerns about how the requirement for registration would be
communicated to the public, noting that in some jurisdictions it is common for a
principal to make an EPOA without the assistance of a lawyer. For example, how is
it envisaged that the principal and/or attorney would become aware of the
requirement to register the document? Will they first be notified when they attend a
Law Council, Rule of Law Principles (Policy Statement, March 2011).
A power of attorney may be made by more than one principal (see, for instance, Cox v Goldcrest
Developments (NSW) Pty Ltd [2000] NSWSC 763). While this is relatively rare, the register will need to
accommodate this possibility.
138
139
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branch of their Bank? How long will registration take and what do they do in the
meantime if urgent actions/decisions are required?
178. There will potentially be significant work involved in obtaining the necessary
consents. Where that work is performed by a lawyer, there may be significant, or at
least not insignificant, costs involved. If there is no assurance that those costs will
be paid, the result may be that the lawyer is unwilling to perform the work needed to
obtain the consent to registration.
179. Further, as noted by the Queensland Law Society, in Queensland, if the contents of
the EPOA will be able to be accessed on the National Register, then consideration
will need to be given to whether the personal (and health) section of the current
Queensland EPOA form will need to be redacted until such time that a new form for
financial matters only is introduced. 140 Historical EPOAs would need to be lodged as
certified copies, to ensure the attorney retains the original. Consideration would also
need to be given to privacy concerns where entire EPOAs are able to be accessed
and viewed.
180. While the Law Council appreciates that the utility of the National Register may be
significantly enhanced with the mandatory registration of historical EPOAs, the
practicality of doing so is a further significant hurdle to achieving this.
Q27. What arrangements would need to be made to require historical EPOAs
already registered on state or territory registers to be registered on the National
Register? Should a fee be payable for historical EPOAs to be registered? Should
this be any different where the EPOA is already registered on a state or territory
register?
181. The Law Council considers that each State and Territory would need to make their
own transition arrangements. There should be no fee payable for EPOAs that are
already registered, or historical EPOAs already in existence. The Law Council
acknowledges the significant public cost associated with this initiative which would
need to be sought from government budgets.
182. The existing registries would need to be authorised to ‘transfer’ currently registered
EPOAs to the National Register. It is also likely that there would be practical
difficulties given the different data and data structures in state and territory
registries. Many of the powers of attorney registered with those existing registries
may be GPOAs and therefore not capable of registration on the National Register (if
it is confined to EPOAs). Whether a registered power of attorney is an EPOA or a
GPOA will need to be determined at the time of the transfer.
183. In New South Wales, migration is unlikely to be feasible, as the Law Council
understand there are relatively few EPOAs registered on the New South Wales
General Register of Deeds, and they are not categorised differently to GPOAs. This
may limit the feasibility of migrating historical EPOAs to the National Register.
184. At the same time, it will be necessary to maintain each of the State and Territories
current registers for the purpose of land dealings.

140

Similar issues will arise with EPOAs made in both the territories.
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Q28. For solicitors holding historical EPOAs in safe custody – how could the
principal/attorney be contacted to arrange registration?
185. The person authorising registration of the document would need to be contacted for
the purpose of giving approval to the registration. Given that the EPOA may contain
personal information of both the principal and the named attorney(s), both should
approve the registration. This is further complicated in jurisdictions, such as the
Australian Capital Territory, Northern Territory and Queensland, where the EPOA
can include sensitive information in relation to personal and medical decisions –
including advance health care planning directives and other end of life decisions.
186. It is envisaged that the principal/attorneys could be contacted by post, phone or
email. With historic documents, the current contact details for the principal and,
especially, the attorney may not be known. This may be difficult or impossible in
cases where the solicitor has not had contact with the principal for some time.
Ensuring public awareness of the need to register before next use would assist.
187. If a law firm is required to seek the relevant approvals, then consideration must be
given to who bears the administrative and legal costs for taking that action, and,
where approval is given, registering the EPOA. Solicitors will need to be provided an
amnesty period in which to provide all EPOAs in their safe custody to the National
Register for lodgment. If these documents are originals, they will need to be
returned to the solicitor once registered.
188. The Law Council considers that it is useful to reflect on the experience in South
Australia when the Law Society of South Australia created a Wills Register for
practitioners as a community service to make it easier for the public to locate the
Wills of family members. It was decided that bulk-upload details of historical
documents already held by legal practitioners in safe custody was not allowable.
The registration of Wills was (and remains) voluntary. The expense of that exercise
was to be borne by the practitioner. The result is that this register is rarely used, and
only for new documents going forward. A similar result may well occur regarding the
EPOA register, unless practitioners are relieved of the cost of the registration.
189. A different problem was exposed by the Wills Register administered by the Registry
of Births, Deaths and Marriages New South Wales, between 2001 and 2012. It was
defunded, and the registry was shut down a decade later.
Unregistered EPOAs – Registration phase
Q29 What should be the effect of reliance on an unregistered EPOA? Should this
be any different for historical EPOAs?
190. This will depend on whether registration of the EPOA document (whether historical
or not) is mandatory and failure to register means the EPOA is invalid.
191. For historical EPOAs, failure to register should not invalidate an EPOA, as
discussed above.
192. For EPOAs created after the establishment of the National Register, the Law
Council has received mixed views.
193. The Law Society of New South Wales and Queensland Law Society consider that
non-registration of an EPOA should not invalidate an otherwise correctly made
EPOA. State and territory law should continue to govern the form and validity of
EPOAs, which should not be subject to additional compliance checks by a federal
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government agency. Under this view, there should be no legal consequence for the
validity of an EPOA, or flowing from the fact that an EPOA which was relied upon by
a third party was unregistered. This would mean that the National Register cannot
be properly considered mandatory, nor a definite register of all valid EPOAs.
194. However, the view of the NELSC is that for a National Register to operate, it would
need to require all EPOAs created after that date to be registered as a mandatory
statutory requirement. Without such a requirement, it would have little value – either
registration is compulsory, or it is not. Consequently, its view is that non-registered
EPOAs would not be valid under statutory criteria. Courts and tribunals would,
however, continue to determine the formal validity of the EPOA.
195. While the non-registration should invalidate the EPOA according to these statutory
criteria, the NELSC further considers that a person acting bona fide without notice
should be able to get protection from dealing with the attorney who lacks authority
because of the invalid EPOA.
196. There needs to be other avenues for a decision or action taken by an attorney
pursuant to an unregistered EPOA to be affirmed or ratified.
197. As discussed above, registration would not necessarily indicate whether the EPOA
is operative, whether the use is within the scope of its terms or whether it has been
revoked (as a revocation may have been made but not yet registered). There needs
to be protections in place for a third party who, in good faith, relies on an
unregistered EPOA. 141 This is particularly important during any transition period in
relation to the National Register.
Q30 What process should there be for considering whether an EPOA can be
registered after first use or out of time? Who should be empowered to make
decisions about this? The registering authority, Courts or tribunals?
198. The Law Council’s NELSC states that to overcome any injustice, there must be
other avenues for:
•
•
•

registering an EPOA outside of the times specified for registration;
validating decisions/actions taken by an attorney under an unregistered
EPOA; and
protecting third parties who rely on an unregistered EPOA in good faith.

199. This may be achieved by either one of two ways. The first, would be for the
decision/action to be ratified by the principal. The second, is for an order to be
sought from a Tribunal or Court.
200. In relation to registering an EPOA outside of the timeframe specified for registration,
the registering authority could, in the first instance, consider an application for
registration out of time. The person seeking to register the document may have to
provide evidence of special grounds. Consideration would need to be given as to
whether this includes a lack of knowledge that registration was otherwise required.
Given the significant education that will be required for both the public and
professionals around the National Register, it is feasible that there may be those –
particularly in remote areas – who may not be aware of the requirement. It is
There is no legislation which protects an attorney or third party from liability for relying on an invalid EPOA.
The common law may offer protection to the third party if they can establish ostensible authority so that the
principal is estopped from denying the lack of authority: eg, Siahos v JP Morgan Trust Australia Ltd [2009]
NSWCA 20.

141
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considered that this would likely have a greater impact on those seeking to register
historical EPOAs.
201. The NELSC considers it necessary that amendments are made to the current
approved EPOA forms (if applicable) in each jurisdiction to include a ‘warning
statement’ that the document must be registered to have effect. This may involve
amendments to relevant EPOA legislation or regulations in each jurisdiction.
202. It further notes that the registrar should have no authority to make determinations
about the formal validity of an unregistered EPOA. As noted above, the formal
validity of enduring documents is, and should remain, the purview of courts and
tribunals. 142
Q31 Should the register provide a notification function to parties to an EPOA?
How should this work? For example, should certain identified persons be notified
when a search query for an EPOA occurs?
203. Ideally, the National Register would have a notification function. However, in order
for this to be effective the National Register will need to keep principal, attorney and
nominated person contact details (including name, emails and addresses) up to
date. This can be difficult where EPOAs are sometimes created years before their
first use. However, contact details could be kept up to date via provision of drivers’
licence numbers recorded on the EPOA.
204. The Law Council has obtained the following information about the operation of the
Tasmanian registry for powers of attorney, which includes information about
notification and search functions.
•
•
•

•
•

•
•

Each document registered at the Land Titles Office has a unique identifying
number and barcode attached.
The Tasmanian register has no notification processes. If someone searches
no one is notified.
The initial search for basic information is free. This search gives enough
information to know a document exists and the role of a party. It also lists
revoked documents in the same manner.
A decision can then be made to purchase the document and get a full copy.
The system does not link revoked powers of attorney to the original
document. The searcher has to use a name in your search to realise there is
a revocation.
A legal firm subscribes to ‘The LIST’ which allows members access to
information. The general public may get less information.
The Tasmania register generally gives lawyers more of information than is
available interstate. For example, a legal practitioner can search someone’s
name and get a list of the property that the person owns and the CT details,
for free. If the practitioner wants the full title information then a title search
needs to be purchased. Notification by the registry would be difficult as the
register would have to keep up to date details for all the parties who needed to
be notified.

205. Further information could be obtained as to the effectiveness of these Tasmanian
registry functions.

142

Invalidity which arises from non-registration will be dealt with in that legislation.
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Implementation Issues
Q32. What principles should be taken into account in considering options for
dealing with dual registers?
206. For newly made EPOAs there will need to be two registers and, potentially, two
registration fees (so as to enable an attorney appointed under an EPOA to deal with
the principal’s land and to enable continued registration of GPOAs).
207. For existing (aka historic) EPOAs there should be no fee payable and the
registration can be migrated to the National Register without requiring the principal
or attorney’s consent (as consent was impliedly given for the existing registration).
208. If the National Register were to operate in the same way that the Queensland Titles
Register operates, it would essentially absolve any person or agency that relies on
the authenticity of the registered EPOA from legal responsibility for any fraud or
wrongdoing perpetrated using that document. Queensland Law Society agrees that
registration of an EPOA on the National Register should not confirm the document’s
validity.
209. However, if the National Register proceeds and registration is required for an EPOA
to be valid, then there will be situations where people have registered the same
EPOA on two separate registers (ie, on the National Register and the Queensland
Titles Register). The EPOA will be able to be relied upon for dealings in land where
registered on the Queensland Titles Register, but will not be able to be relied upon
for other dealings where registered on the National Register. This is confusing,
particularly so where many reported cases of elder financial abuse involve the
transacting of real estate on the principal’s behalf, or improperly dealing with the
proceeds of the sale of a principal’s real property. 143
210. Additionally, it is Queensland Law Society’s view that principals should not have to
pay dual registration fees to register the same EPOA on two separate registers.
Q33.

Are there any issues specific to dealing with lands related EPOAs?

211. There will need to be a register for non-EPOAs which allow the attorney to deal with
land, such as those involving developers, or contained in some documents like
mortgages and commercial leases.
212. There will need to be a register for the plain Western Australian EPOAs, which need
to be simple documents to be registered with Landgate, and other Western
Australian EPOAs which give the attorney expanded powers, impose conditions and
limitations, or specify different arrangements for commencement.
Q34. Is there any feedback on the options described above, or alternative options
that should be considered?
213. For the reasons set out in response to question 33, both the first and second options
should be available.

See eg, Watson v Watson [2002] NSWSC 919; Smith v Glegg [2004] QSC 443; Mary Alice Hughes by her
Tutor NSW Trustee & Guardian v Hughes [2011] NSWSC 729; Perpetual Trustee Company v Gibson and
Anor [2013] NSWSC 276; Anderson v Anderson [2013] QSC 008; Perpetual Trustee Co Ltd v Gibson [2013]
NSWSC 276; Cohen v Cohen [2016] NSWSC 336; Gillian Fisher-Pollard by her Tutor Miles Fisher-Pollard v
Piers Fisher-Pollard [2018] NSWSC 500; Mekhail v Hana; Mekail v Hana; In the Estate of Nadia Mekhail (No
3) [2018] NSWSC 1452; decision reversed in Mekhail v Hana [2019] NSWCA 197.
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Q35. Do you have any information on the proportion of EPOAs that your agency
or clients make that are registered on the land titles register (if applicable)?
214. The experience of the members of the NELSC is this:
•
•
•

Q36.

In New South Wales, very few (probably 10 per cent) of EPOAs are registered
on the land titles register.
In the Australian Capital Territory, the vast majority are not registered on the
lands register.
In Western Australia, about 25 per cent are registered on the lands register,
Landgate.
Are separate EPOAs prepared for land transactions?

215. The experience of members of the NELSC is as follows:
•
•

•

In New South Wales this is not usual, may be one per cent. 144
In Australian Capital Territory, in the past some practitioners prepared two
instruments, one EPOA was for financial matters, including property and land
transactions, and a second EPOA for other actions (such as personal care and
medical treatment). This is no longer common.
In Western Australia, this is common because, to obtain registration at
Landgate, the EPOA allowing the attorney to deal with the principal’s land
needs to be a simple document, whereas, for other actions, the EPOA may
confer expanded powers, impose conditions and limitations, or specify
different arrangements for commencement.

Q37. Do you have any information on the average length of time between the
making of the EPOA and the registration of the EPOA on the land titles register?
216. There is no precise information, but the experience of the subcommittee is this:
•

•

In New South Wales, the EPOA is usually prepared well in advance of it
needing to be used, as part of comprehensive estate planning; an estimate is
5 to 10 before registration but there are experiences of a ‘delay’ of 20 years or
more.
In Western Australia, the EPOA for dealing with land needs to be registered
within 3 months of its date. 145

Q38. Do principals have any concern about registering the EPOAs on the land
titles register due to privacy concerns (ie that the instrument would then become
publicly searchable)?
217. In New South Wales, the EPOA is rarely registered, but, where it is, it is almost
always registered by the attorney (because it is needed by the attorney to deal with
the principal’s real estate), rather than the principal. So the principal is rarely
involved in making decisions about registering the EPOA and therefore is unlikely to
turn his or her mind to the disclosure of confidential material.
218. However, the Law Council has concerns about the disclosure of private information.

However, an example is Hobhouse v Macarthur-Onslow [2016] NSWSC 1831.
There are provisions allowing an extension of this timeframe provided additional information and evidence
is provided.
144
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Q39.

Would principals or attorneys object to paying two registration fees?

219. Yes. There is likely to be universal objections, complaints and an unwillingness to
pay the fees.
Q40. What safeguards should be included in the National Register for older
persons who may not be digitally capable?
220. The National Register should allow for submission of paper documents at physical
lodgement agencies including through a principal’s lawyer, at the post office or
through an in-person government service. A duly authorised support person may
only register for the principal if they are independent of the attorney or anyone who
may benefit by reason of the actions of the attorney.
221. In addition, additional resourcing should be made available to specialist legal
assistance bodies, such as community legal centres and Aboriginal legal services, to
assist older persons who lack digital capability.
Q41. What safeguards should be included in the National Register to help protect
individuals where there is family violence?
222. If a Domestic Violence order is registered, the named person should lose the ability
to access the National Register.
223. Further, the National Register should only disclose the existence of documents, not
their contents (unless to authorised persons, including principals, their legal
representatives, attorneys, and courts and tribunals).
Q42. What safeguards should be included in the National Register to help protect
individuals where there is elder abuse?
224. Again, the National Register should only disclose the existence of documents, not
their contents (unless to authorised persons, including principals, their legal
representatives, attorneys, and courts and tribunals).
225. The National Register should further ensure that:
•
•
•
•

the EPOA has been made by a principal with mental capacity to do so;
the EPOA has been voluntarily made by a principal;
the attorney acts in accordance with the authority conferred by the EPOA and
allowed by legislation and the common law; and
the attorney acts in accordance with its fiduciary obligations pursuant to the
common law, as altered by the EPOA and legislation.

Q43 Should a support person be able to lodge an EPOA on behalf of the
principal? If yes, who should be able to act as this support person?
226. Yes. Consideration must be given to who should be able to lodge an EPOA. If it is
not lodged until first use, the principal may have already lost the mental capacity to
authorise or consent to the registration. For example, legal and other
representatives of the principal (perhaps their nominated person), or family
members, should be able to lodge an EPOA.
227. However, any duly authorised support person may only lodge an EPOA on behalf of
the principal if they establish that they act independently of the attorney or anyone
who may benefit by reason of the actions of the attorney.
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Q44. If the registration process is too complex, a potential principal may use
alternative forms of financial management with less safeguards. How could this be
avoided?
228. The Law Council acknowledges and agrees that this risk exists. Complete step by
step guides should be published to explain the online process. Solicitors and other
advisors should also be adequately educated in the process to explain it to clients.
229. With respect to the use of alternative forms of financial management, the Law
Council suggests that close consideration needs to be given to what safeguards are
in currently in place and their adequacy.

Further comments
Constitutional considerations
230. It is proposed that Commonwealth legislation would provide for the National
Register and its operation, while state and territory legislation would mandate
registration and provide for the recognition of registered EPOAs.
231. Presumably the States would need to refer their powers to the Commonwealth to
legislate for the National Register, as there is no obvious constitutional head of
power underpinning federal legislation other than under subsection 51 (xxxvii).
Institutional capacity, expertise, resourcing
232. Any body selected to maintain the National Register must have the institutional
capacity and required expertise (such as managing sensitive information) to do so.
Currently, however, authorities that have the necessary expertise to manage such a
register are State and Territory based. It is also important that any registering
authority be appropriately funded and resourced to ensure that obligations and
responsibilities (as well as costs) do not fall back onto the States and Territories.
Potential additional burdens for the administration of justice
233. Any applications relating to EPOAs and the National Register may place additional
pressures on the relevant tribunals which handle powers of attorney, guardianship
and administration matters. Many of these tribunals are already under significant
pressure.
234. A National Register may not only result in increased demand for EPOAs and
consequently, greater numbers of matters brought before tribunals for resolution. If
introduced without careful consideration (and noting the complexities of moving
ahead without harmonisation of laws) it may also result in uncertainty about legal
requirements and additional matters for resolution. This may in turn result in
additional frontline legal assistance service demand.
Dual registration
235. The Queensland Law Society notes that if the National Register proceeds and
registration is required for an EPOA to be valid, then there will be situations where
people have registered the same EPOA on two separate registers (ie, on the
National Register and the Queensland Titles Register). The EPOA will be able to be
relied upon for dealings in land where registered on the Queensland Titles Register,
but will not be able to be relied upon for other dealings where registered on the
National Register. This is confusing, particularly where many reported cases of
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elder financial abuse involve the transacting of real estate on the principal’s behalf,
or improperly dealing with the proceeds of the sale of a principal’s real property. 146
236. Additionally, it emphasises that principals should not have to pay dual registration
fees to register the same EPOA on two separate registers. The Law Society of New
South Wales has also raised that it is unclear how the current proposal will avoid
dual registration, given that some EPOAs also need to be registered in New South
Wales.

146

See para 210 above.
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