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Editor’s Note 

The introduction of the Federal Court’s National Court Framework reforms, including the 
extensive revision of the Court’s Practice Notes, has effected a fundamental reform of the 
Court and the way that it operates. The Case Management Handbook is currently under 
revision to seek to ensure that it reflects these changes. It is envisaged that the structure 
of the revised Handbook will be closely aligned with the organisation of the Court’s new 
Practice Notes and be responsive to the content and practices reflected in them. Among 
other things, this will necessitate the re-writing of existing chapters and the writing of 
extensive new content.  

Simon Daley PSM  
Editorial Committee 
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A. Introduction 

25.1 Costs are one of the most important considerations in litigation in the Federal 
Court. Litigation is notoriously expensive. And as a general rule the losing party in 
the Federal Court is ordered to pay the costs of the winning party. This costs risk 
is, and is in part intended to be, something which discourages litigation. At the 
same time the potential costs burden can be overly burdensome. 

25.2 Many of the rules and procedures discussed in this work are designed to reduce 
costs. Despite the usual rule, s 43 of the FCAA gives the court a remarkably 
broad discretion in relation to costs. Sub-section (3) is vital in this respect. It 
provides: 

(a) following in proceedings in relation to discovery: make an award of 
costs at any stage in a proceeding, whether before, during or after 
any hearing or trial; 

(b) make different awards of costs in relation to different parts of the 
proceeding; 

(c) order the parties to bear costs in specified proportions; 

(d) award a party costs in a specified sum; 

(e) award costs in favour of or against a party whether or not the party is 
successful in the proceeding; 

(f) order a party's lawyer to bear costs personally; 

(g) order that costs awarded against a party are to be assessed on an 
indemnity basis or otherwise; 

(h) do any of the following in proceedings in relation to discovery: 

i. order the party requesting discovery to pay in advance for some 
or all of the estimated costs of discovery; 

ii. order the party requesting discovery to give security for the 
payment of the cost of discovery; 

iii. make an order specifying the maximum cost that may be 
recovered for giving discovery or taking inspection. 

25.3 These examples of the breadth of the discretion are reinforced by other 
provisions of the FCAA and FCRs. In particular, r 40.51 provides that a party may 
apply to the Court for an order specifying the maximum costs as between party 
and party that may be recovered for the proceeding. Such an application may be 
made at any time, and perhaps most usefully, at an early stage of proceedings. 
And r 40.08 provides that a party’s costs may be reduced in certain 
circumstances: 

A party other than in a proceeding under the Admiralty Act 1988 may 
apply to the Court for an order that any costs and disbursements 
payable to another party in the proceeding be reduced by an amount 
to be specified by the Court if:  

https://www.legislation.gov.au/Details/C2018C00342/Html/Text#_Toc523905997
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924828
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924796
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(a) the applicant has claimed a money sum or damages and has been 
awarded a sum of less than $100,000; or  

(b) the proceeding (including a cross-claim) could more suitably have 
been brought in another court or tribunal. 

25.4 There are also numerous provisions of the FCAA and FCRs directed to costs in 
particular circumstances.  They include: ss 23HE and 30DA (costs in criminal 
matters); ss 43(1A), 33Q, 33R, and 33ZJ (costs in class actions); r 7.29 
(preliminary discovery); r 7.38 and r 7.47 (freezing and search orders); r 22.03 
(admissions); r 24.22 (subpoenas); r 25.12 and r 25.14 (offers to settle); and r 
26.14 and r 26.15 (discontinuance). 

25.5 However the general position as to costs is dealt with primarily in Part 40.  Rule 
40.01 provides that, if an order is made that a party or person pay costs or be 
paid costs, without any further description of the costs, the costs are to be costs 
as between party and party.   

25.6 The expression “costs as between party and party” is defined in the Dictionary in 
sch 1 as “only costs that have been fairly and reasonably incurred by the party in 
the conduct of the litigation”. 

25.7 The Federal Court is a jurisdiction in which the recovery of costs is restricted to a 
scale of costs allowed for different categories of work and a process of taxation, 
that is the reviewing of a costs claim by a Registrar acting as a Taxing Officer, or 
else by the making of an order for costs as a lump sum. 

25.8 In October 2016, in order to assist parties to understand and apply the rules 
regarding costs and to address the current practice of taxing officers, the Federal 
Court issued Practice Note GPN-COSTS, a very detailed analysis of the practice 
and procedures for cost recovery, including the correct application of scale items 
and the preparation of bills of costs or cost summaries (for use in applications for 
a lump sum costs order). 

25.9 The balance of this chapter focusses on the way costs are assessed in 
accordance with Part 40 and Practice Note GPN-COSTS, assuming an order for 
costs is made. Practitioners should read the Practice Note carefully. 

B. The indemnity principle 

25.10 Costs are awarded by way of indemnity, not as a punishment, the underlying 
rationale being that it is fair that the unsuccessful party who caused the 
successful party to incur the costs of litigation, should reimburse that party for 
those costs.1 The indemnity principle means that the extent of the indemnity 
cannot exceed the party’s liability for its own legal costs, and also requires that a 
party who has no legal obligation to pay his/her lawyer’s fees cannot recover any 
costs from an opposing unsuccessful party.  

 
1  Latoudis v Casey (1990) 170 CLR 534; Gundry v Sainsbury (1910) 1 KB 645; Angor Pty Ltd v Ilich Motor Co 
Pty Ltd (1992) 37 FCR 65. 

https://www.legislation.gov.au/Details/C2018C00342/Html/Text#_Toc523905854
https://www.legislation.gov.au/Details/C2018C00342/Html/Text#_Toc523905891
https://www.legislation.gov.au/Details/C2018C00342/Html/Text#_Toc523905997
https://www.legislation.gov.au/Details/C2018C00342/Html/Text#_Toc523905919
https://www.legislation.gov.au/Details/C2018C00342/Html/Text#_Toc523905920
https://www.legislation.gov.au/Details/C2018C00342/Html/Text#_Toc523905941
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924045
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924054
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924062
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924341
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924373
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924388
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924390
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924398
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924399
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924787
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924789
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924887
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-costs
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924787
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-costs
http://eresources.hcourt.gov.au/showbyHandle/1/9158
https://jade.io/article/152083
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25.11 If a lawyer is acting with the client's knowledge and assent, the strong 
presumption is that a retainer exists, creating a liability of the client to the 
solicitors for payment of costs.2 

25.12 It will not be sufficient to displace the indemnity principle that the client never 
contemplated or considered that he or she would in fact be liable for the costs 
charged by his or her solicitors,3 or that the likelihood of the client being called 
upon to pay those costs is remote.4 

25.13 If the liability of the client to the solicitor is limited, the quantum of costs that can 
be recovered from the unsuccessful party is also limited to that amount.5 If the 
client and his or her solicitor reach an agreement that the client will not have to 
pay the solicitor's costs, no costs will be recoverable by the client from the other 
party. 

25.14 A distinction is drawn between a case where, by operation of statute, a lawyer is 
not entitled to charge the client for the legal work6 (e.g. the solicitor has no right 
to practise in the jurisdiction), and where the statute precludes the lawyer from 
suing for fees charged (e.g. failure to comply with disclosure provisions of Legal 
Profession legislation).  In the latter case, where the legal costs are already paid 
by a client who is a party favoured by a costs order, it is not open to the party 
liable to costs to argue that the costs are not ‘payable’ by the client and thereby 
seek to avoid their liability under a court order.7 

25.15 The indemnity principle is flexible and is designed to allow for a just and fair 
result.8 

25.16 The principle is not breached if the litigant is indemnified by a third party for their 
costs nor if the costs are paid by a third party, but only if the litigant is also liable 
for the costs.9 The principle is breached if the costs are payable by a third party, 
and the litigant has no liability to pay. 

25.17 To displace the indemnity principle, it is necessary to prove either that there was 
no retainer, or that there was an agreement, either between the client and the 
solicitors, or between the third party and the solicitors, that under no 
circumstances would the client be liable for the costs.10 The party seeking to 
establish that no liability exists bears the onus of proof.11  

 
2 Adams v London Improved Motor Coach Builders Ltd [1921] 1 KB 495; Halliday v High Performance 
Personnel Pty Ltd (In Liq) (1993) 113 ALR 637; Shaw v Yarranova Pty Ltd [2011] VSCA 55. 
3 Backhouse v Judd [1925] SASR 395. 
4 Adams v London Improved Motor Coach Builders Ltd [1921] 1 KB 495, 508; Angor Pty Ltd v Ilich Motor Co 
Pty Ltd (1992) 37 FCR 65.  
5 Noye v Robbins [2010] WASCA 83 [297]. 
6 TNT Bulkships Ltd v Hopkins (1989) 65 NTR 1; Angor Pty Ltd v Ilich Motor Company Pty Ltd (1992) 37 FCR 
65, 73-74. 
7 Catto v Hampton Australia (in liq) [2008] SASC 231; Shaw v Yarranova Pty Ltd & Anor [2010] VSC 
567; Sunland Waterfront (BVI) Limited v Prudentia Investments Pty Ltd (No 4) [2013] VSC 669; Royal v El Ali 
(No 3) [2016] FCA 1573. 
8 Noye v Robbins [2010] WASCA 83; Wentworth v Rogers [2006] NSWCA 145; (2006) 66 NSWLR 474; 
Dyktynski v BHP Titanium Minerals Pty Ltd [2004] NSWCA 154; (2004) 60 NSWLR 203 [80]. 
9 Adams v London Improved Motor Coach Builders Ltd [1921] 1 KB 495; Backhouse v Judd [1925] SASR 
395; Angor Pty Ltd v Ilich Motor Co Pty Ltd (1992) 37 FCR 65; Johnson v Santa Teresa Housing 
Association (1992) 83 NTR 14; Wilson v Richmond River Shire Council [2000] NSWSC 71; Johnson Tiles Pty 
Ltd v Esso Australia Pty Ltd (No 2) [2003] VSC 212; Australian Beverage Distributors Pty Ltd v The Redrock 
Co Pty Ltd [2008] NSWSC 114; Noye v Robbins [2010] WASCA 83; Marsh v Baxter (No 2) [2016] WASCA 51.  
10 Adams v London Improved Motor Coach Builders Ltd [1921] 1 KB 495; Shaw v Yarranova Pty Ltd & Anor 
[2010] VSC 567. 
11 Marsh v Baxter (No 2) [2016] WASCA 51 [37].   

https://swarb.co.uk/adams-v-london-improved-motor-coach-builders-ltd-ca-1921/
https://jade.io/citation/1257252
https://jade.io/article/67741
https://jade.io/article/67741
https://jade.io/article/67741
https://staging.hcourt.gov.au/assets/publications/judgments/1993/033--PETER_CAMERON_PAUL_HALLIDAY_v._SACS_GROUP_PTY._LTD.--(1993)_113_ALR_637.html
https://jade.io/article/210360
https://jade.io/article/210360
https://jade.io/article/210360
https://jade.io/citation/2411427
https://jade.io/citation/2411427
https://swarb.co.uk/adams-v-london-improved-motor-coach-builders-ltd-ca-1921/
https://jade.io/citation/1257252
https://jade.io/citation/2714949/section/140719
https://jade.io/article/152083
https://jade.io/article/152083
https://jade.io/article/152083
https://jade.io/article/152083
https://jade.io/article/147222
https://jade.io/article/147222
https://jade.io/article/147222
https://jade.io/article/147222/section/5384
https://jade.io/citation/3565517
https://jade.io/article/152083
https://jade.io/article/152083
https://jade.io/article/152083
https://jade.io/article/152083
https://jade.io/article/152083/section/140679
https://jade.io/article/82288
https://jade.io/article/204161
https://jade.io/article/204161
https://jade.io/article/307107
https://jade.io/j/?a=outline&id=512782
https://jade.io/article/147222
https://jade.io/article/147222
https://jade.io/article/498
https://jade.io/article/498
https://jade.io/article/125771
https://jade.io/article/125771/section/181
https://jade.io/citation/2411427
https://jade.io/citation/2411427
https://jade.io/citation/2411427
https://jade.io/article/152083
https://jade.io/article/129257
https://jade.io/article/75070
https://jade.io/article/58341
https://jade.io/article/58341
https://jade.io/article/58341
https://jade.io/article/147222
https://jade.io/j/?a=outline&id=459291
https://jade.io/citation/1257252
https://jade.io/article/204161
https://jade.io/j/?a=outline&id=459291
https://jade.io/article/459291/section/140276
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25.18 Costs are recoverable even though liability for costs is contingent on success.12 
The application of the indemnity principle does not depend on whether the 
contingency is expressed as a condition precedent or condition subsequent.  The 
requirement is that the client is contingently liable to pay legal fees “at the instant 
the costs order is to be made”.13  
  

C. Recoverable costs 

25.19 Rule 40.1 provides that, unless the Court orders to the contrary, a party with the 
benefit of a costs order can recover “only the costs that have been fairly and 
reasonably incurred by the party in the conduct of litigation”, which is the 
definition of party and party costs in sch 1 of the FCRs. 

25.20 In most cases, an award of party and party costs does not result in the successful 
party recovering all its actual costs, for two reasons. First, the fair and reasonable 
test is more conservative than the test which applies between legal practitioners 
and their clients, and, secondly, the costs are calculated by reference to the 
Federal Court scale, rather than the basis on which the lawyers are charging.  
So, for example, the scale hourly rate applying to a solicitor’s attendance is 
capped, and the party will not recover the difference between the top scale rate 
and any higher actual hourly rate that is paid to the party’s solicitor. The scale 
charges for preparation of documents and correspondence is by reference to the 
length of the document, rather than the time spent, and this is another area 
where there is often a gap between scale costs and the actual charges incurred 
by a party. 

25.21 The fair and reasonable test is a subjective one, which must be applied without 
the benefit of hindsight. Rule 40.31 sets out matters which a taxing officer may 
have regard to in considering costs to be allowed:  

(a) the nature and importance of the proceeding;  

(b) the amount of the claim;  

(c) the damages, if any, awarded;  

(d) the principle involved; 

(e) the conduct and cost of the proceeding; 

(f) other fees and allowances claimed by the party’s lawyers; 

(g) any other relevant circumstance. 

25.22 In considering claims for costs, a taxing officer looks at whether it was fair and 
reasonable to undertake the work (i.e. is it work usually undertaken in the kind of 
litigation), and whether the costs associated with the work are fair and 
reasonable. This raises questions about whether the charge is excessive, either 
because the time spent was too great, or the work could have been undertaken 
by a more junior lawyer at a lower hourly rate.  

 
12 Johnson Tiles Pty Ltd v Esso Australia Pty Ltd (No 2) [2003] VSC 212.  
13 Mainieri v Cirillo [2014] VSCA 227; (2014) 47 VR 127; Royal v El Ali (No 3) [2016] FCA 1573. 

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924788
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924887
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924817
https://jade.io/j/?a=outline&id=75070
https://jade.io/article/347205
https://jade.io/article/512782
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25.23 Examples of work which are often open to challenge on a party and party 
assessment are:  

(a) Preparation and planning time.  

(b) Delegation and supervision, although item 4 of the scale specifically allows 
such work. Supervision in the nature of training junior lawyers will not be 
allowed.  

(c) Involvement of multiple solicitors.  A taxing officer will be concerned to 
ensure there is no duplication of work, and that the team (including 
counsel) are working together to conduct the matter effectively and 
efficiently.  

(d) Costs associated with a change of lawyer.  

(e) Research, with item 5 of the scale allowing research of “a legal question of 
some complexity that is not procedural in nature”.  

(f) Office administration, as this is also generally not chargeable to a client.  

25.24 Costs incurred or increased through overcaution or by payment of special fees to 
counsel or special charges or expenses to witnesses or other persons or by other 
unusual expenses will generally not be allowed. In particular, counsel’s fees 
which are significantly higher than the rates set in the National Guide to Counsel 
Fees, are unlikely to be allowed, unless the nature and circumstance of the case 
merits the allowance. In most matters, the engagement of additional counsel 
beyond a senior and junior counsel is treated as an unusual expense, and in very 
straightforward matters, even the engagement of senior counsel may be 
considered unreasonable.  

25.25 Section 43(3) of the FCCA and r 40.02 give the Court wide discretion regarding 
both the extent of a costs order, but also the basis on which costs are to be 
recovered, including making an award of costs on an indemnity basis. The 
Dictionary in the Rules defines indemnity costs as “a complete indemnity against 
the costs incurred by the party in the proceeding, provided they do not include 
any amount shown by the party liable to pay them to have been incurred 
unreasonably in the interests of the party incurring them”. In most instances, an 
award of indemnity costs will mean that the party will recover its actual costs, with 
the party paying the costs bearing the onus of proving that particular costs should 
not be paid because they have been incurred unreasonably.  

D. Self represented litigants 

25.26 A litigant appearing in person is not entitled to recover any more than out of 
pocket disbursements, and cannot recover remuneration for time spent in 
presenting his or her case.14  

25.27 Until very recently an exception to this rule was that a solicitor was entitled to 
recover professional costs when acting on her or his own behalf in proceedings. 
This exception was known as the Chorley exception.15 

 
14 Cachia v Hanes (1994) 179 CLR 403. 
15 London Scottish Benefit Society v Chorley (1884) 13 QBD 872. 

https://www.legislation.gov.au/Details/C2018C00342/Html/Text#_Toc523905997
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924790
https://jade.io/article/67816
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25.28 In Bell Lawyers Pty Limited the High Court considered an appeal from the Court 
of Appeal of the Supreme Court of New South Wales on the question of whether 
the Chorley exception extended to work conducted by a barrister on her own 
behalf.16 The Court held by majority that not only should the Chorley exception 
not be extended to barristers, it should no longer be recognised as part of the 
common law of Australia.  

25.29 The High Court specifically rejected the proposition that its decision would disturb 
“the well-established understanding” in relation to in-house lawyers employed by 
governments and others17 that where a solicitor appears in proceedings to 
represent his or her employer the employer is entitled to recover costs in 
circumstances where an ordinary party would be so entitled by way of 
indemnity”.18  

E. GPN-COSTS – Major changes to practice and recovery 

25.30 While the Court has a broad discretion to award costs orders, the Court’s 
preference, wherever it is practicable and appropriate to do so, is to make a 
lump-sum costs order in order to finalise the costs issue: Practice Note GPN-
COSTS at [3.3] and [4.1].  

25.31 The purpose of a lump sum award is to avoid the expense and delay associated 
with a taxation.19 This achieves the objective expressed in s 37M of the FCCA of 
facilitating the just resolution of disputes as quickly, inexpensively and efficiently 
as possible. 

25.32 Factors relevant to the exercise of the discretion include the length and 
complexity of the proceedings, the likelihood of a long, expensive and adversarial 
taxation process, and the financial capacity of the party liable to pay the costs, 
having regard to the fact that the successful party is likely to be incurring 
additional, possibly irrecoverable, costs of the taxation process.20  

25.33 If a lump-sum costs order is to be made, the Court should be confident that the 
approach taken to the estimate of costs is logical, fair and reasonable.  The Court 
should be astute to avoid both overestimating the recoverable costs and 
underestimating the appropriate amount, for example by applying an arbitrary 
discount to the amounts claimed.21 The power should only be exercised when the 
court considers it can do so fairly between the parties and that it can confidently 
arrive at an appropriate sum on the available materials.22  

25.34 In making a lump-sum costs order, the Court is not required to undertake a 
detailed examination of the kind that would be appropriate in a taxation or formal 

 
16 Bell Lawyers Pty Limited v Pentelow [2019] HCA 29. 
17 Attorney General v Shillibeer [1849] EngR 1150; Commonwealth Bank of Australia v Hattersley [2001] 
NSWSC 60. 
18 Bell Lawyers Pty Limited v Pentelow [2019] HCA 29, 50. 
19 Beach Petroleum NL v Johnson (No 2) (1995) 57 FCR 119, 120; Sony Entertainment (Australia) Ltd v Smith 
(2005) 215 ALR 788, 812. 
20 Harrison v Schipp (2002) 54 NSWLR 738, 742–743 [21]-[22]; Vrkic v Otta International [2003] NSWSC 641, 
[28]; Sony Entertainment (Australia) Ltd v Smith (2005) 215 ALR 788, 812–813 [189], [194]-[195]; Sparnon v 
Apand Pty Ltd [1998] FCA 164 (von Doussa J); Beach Petroleum NL v Johnson (No 2) (1995) 57 FCR 119; 
Hadid v Lenfest Communications Inc [2000] FCA 628. 
21 Beach Petroleum NL v Johnson (No 2) (1995) 57 FCR 119, 123.  
22 Wentworth v Wentworth [1996] NSWCA 548 (Clarke JA); Harrison v Schipp (2002) 54 NSWLR 738, 743. 

https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-costs
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-costs
https://www.legislation.gov.au/Details/C2018C00342/Html/Text#_Toc523905989
http://eresources.hcourt.gov.au/showCase/2019/HCA/29
http://eresources.hcourt.gov.au/showCase/2019/HCA/29
https://jade.io/article/213414
https://jade.io/article/110239
https://jade.io/article/110239
https://jade.io/article/114729
https://jade.io/article/213414
https://jade.io/article/101716
https://jade.io/article/213414
https://jade.io/article/615806
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costs assessment.23 Such an approach would defeat the purpose of the gross 
sum process.24  

F. Costs orders 

25.35 While a litigant is usually anxious to have a positive cost order in proceedings or 
on an issue on which he or she has succeeded, it is important that the cost order 
does not raise practical difficulties in quantification and enforcement.  

25.36 This issue has been addressed in GPN-COSTS as follows:  

3.6 In some proceedings a mix of potential costs entitlements may arise. 
This can be the case when, for example, interlocutory costs orders 
and final costs orders favour opposing parties, where parties succeed 
in only a small or partial component of their claims, or where both 
claims and cross-claims are wholly or partially successful. Historically, 
this would often lead to the burden of multiple or apportioned costs 
orders, multiple bills of costs and multi-layered taxation processes in 
the one proceeding. 

3.7 In these or other similar circumstances, the Court will, if it considers it 
appropriate to do so, make a consolidated costs order which has the 
effect of consolidating multiple or competing costs entitlements and 
future costs processes. This process may involve offsetting one 
party’s costs entitlement against another party’s costs entitlement and 
awarding the balance in one global costs order on a percentage 
basis, or making no order as to costs in respect of one or more costs 
entitlements. Wherever possible, the aim is to consolidate multiple or 
competing costs entitlements into one consolidated costs order to 
simplify any future costs process. Such consolidated costs orders 
may also be awarded as lump-sum costs orders where appropriate.  

3.8 Whether or not a consolidated costs order is appropriate in a 
particular case will always be at the discretion of the judge. The 
parties will have a fair opportunity to present their views as to the 
appropriateness of any such order being made.  

3.9 No formal application for a consolidated costs order is required. 
However, a party requesting such an order should, wherever it is 
practicable to do so, give notice in writing (including a brief 
explanation as to the basis for the request) to the Court and to all 
other parties in advance of any hearing at which the request will be 
made. 

25.37 The typical situation in which a consolidated costs order may be appropriate is 
where there has been success on some claims/defences but not others, or where 
there have been a number of interlocutory costs orders adverse to the party 
which has been successful in the substantive claim.  

25.38 The practical difficulties of apportioning or allocating costs across competing 
costs orders can lead to expensive and time-consuming bill preparation with bills 

 
23 Bitek Pty Ltd v IConnect Pty Ltd [2012] FCA 506; (2012) 290 ALR 288, [23]; Royal v El Ali (No 3) [2016] 
FCA 1573. 
24 Auspine Ltd v Australian Newsprint Mills Ltd (1999) 93 FCR 1, 5. 

https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-costs
https://jade.io/j/?a=outline&id=261760
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https://jade.io/article/265681/section/140122
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using competing methodologies for apportionment and inconsistency in the 
resulting cost recoveries.  

25.39 A consolidated costs order generally requires the Court to apply a reduction to 
the costs otherwise claimable to address partial success or the cross entitlement 
of another party. The objective is to provide the parties with an efficient and 
economical method of resolving the costs; however, the preparation of “evidence” 
in support of any proposed reduction can be difficult to achieve without going 
through the process of an ersatz bill preparation exercise.   

25.40 One method for estimating the effect of success on only some issues is to review 
the transcript, the parties’ submissions and, if practicable the evidence tendered 
on that issue, to provide a percentage comparison with the work on the other 
issues.  

25.41 It is seldom the case that the value of the claim is a good test of the costs that 
should be taken into account. For example, an issue “worth” a large percentage 
of the total of the claim, may require minimal preparation, while another issue 
may involve less money but relate to a novel or complex issue of law or fact.  

25.42 This handbook cannot cover all of the possible permutations for the preparation 
of submissions on a composite costs order; however, it is important to manage a 
client’s expectations on cost recovery.  

25.43 While a litigant may desire the psychological advantage of a positive costs order, 
if it is impractical and uncommercial to pursue recovery, the victory is pyrrhic.  

25.44 The other circumstance in which it is important to consider the effectiveness of a 
costs order is in relation to costs awarded on interlocutory applications.  

25.45 Rule 40.13 of the FCRs relates to the treatment of interlocutory costs orders as 
follows:  

If an order for costs is made on an interlocutory application, the party 
in whose favour the order is made must not tax those costs until the 
proceedings in which the order is made is finished. 

Note: the Court may order that costs of an interlocutory application be 
taxed immediately. 

25.46 It is within the Court’s discretion, in accordance with r 40.02, to award a fixed sum 
instead of directing that the costs be dealt with in accordance with the rules (that 
is by the preparation and filing of a bill of costs and the process of estimation and 
taxation).  

25.47 GPN-COSTS addresses dealing with costs issues in an efficient way as follows:  

3.1  The Court recognises that the procedure for determining the 
quantum of costs for a party successful at a final hearing should 
not be delayed and should be as inexpensive and efficient as 
possible. 

25.48 Note 13 to paragraph 3.1 advises litigants that the lump-sum costs procedure will 
not be applied generally to interlocutory costs orders; however, the principle of 
dealing with costs expeditiously and economically also applies to costs awarded 
on interlocutory applications were appropriate.  

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924799
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924790
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-costs
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25.49 In order to maximise the possibility of persuading the Court to exercise its 
jurisdiction to award a lump sum on an interlocutory application, whether payable 
immediately or not, it is necessary to be prepared with evidence of the costs 
incurred as well as submissions as to why the costs should be dealt with 
contemporaneously rather than left to the conclusion of the substantive matter.  

25.50 In this regard the provisions of GPN-COSTS concerning the preparation of a 
Costs Summary as described in paragraphs 4.10 and 4.11 of the Practice Note 
and “Annexure A – Guide for Preparing a Costs Summary (Supporting a lump-
sum costs order request)” with the necessary modifications to address the 
particular nature of an interlocutory costs application will assist the practitioner to 
be prepared to make the application at the hearing of the interlocutory 
application.  

25.51 It is important not to delay an application for a lump-sum costs order as the 
purpose is clearly to save time and costs, not to increase them by dragging out 
the process. It is also important to put the opposing party on notice that the 
application will be made and, if possible, serve the evidence in advance of the 
hearing of the interlocutory application, obviously making allowance for the costs 
not yet incurred for the hearing day itself.  

G. Costs payable for subpoena production 

25.52 Rule 24.22 of the FCRs provides that:  

(1) The Court may order the issuing party to pay the amount of any 
reasonable loss or expense incurred in complying with the subpoena.  

(2) If an order is made under subrule (1), the Court must fix the amount 
or direct that it be fixed in accordance with the Court's usual 
procedure in relation to costs 

(3) An amount fixed under this rule is separate from and in addition to:  

(a) any conduct money paid to the addressee; and 

(b) any witness expenses payable to the addressee.  

25.53 The entitlement to costs incurred in responding to a subpoena is not automatic: 
an entitlement will arise only if and when the Court makes an order for the 
payment of those costs.  Thus it is important to make an application for costs of 
production (as well as costs of any application to set aside or narrow the terms of 
the subpoena) as soon as possible - either at the production of the documents or 
shortly afterwards.  If too much time passes the substantive proceedings may 
settle or be determined and then it is very difficult to re-open the case to obtain 
an order for costs on a subpoena.  

25.54 It is usual for the parties to attempt to negotiate the costs payable for responding 
to a subpoena but if those negotiations break down it is necessary to prepare a 
bill of costs for taxation/estimation. It is wise not to prolong those negotiations to 
avoid the problem that the Court may no longer be available to make the orders 
for payment as the substantive proceedings may have been finalised.  

https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-costs
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924373
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25.55 While the rules provide that the costs, if not fixed by the Court, must be dealt with 
in accordance with the Court’s usual procedure in relation to costs, this does not 
mean that the subpoenaed party is limited to the scale under sch 3 to the FCRs.25  

25.56 The kinds of expenses that are regarded as reasonable for the purposes of the 
rule can be seen from cases such as: Fuelxpress Ltd v L M Ericsson Pty Ltd 
(1987) 75 ALR 284; Deposit and Investment Co Ltd (Receivers Appointed) v Peat 
Marwick Mitchell and Co (unreported, Supreme Court New South Wales, Bainton 
J, 8 March 1996); Pyramid Building Society (in liq) v Farrow Finance Corporation 
(in liq) [1995] VicRp 30; [1995] 1 VR 464; Australia & New Zealand Banking 
Group Ltd v Actus Australia Pty Ltd [2000] WASC 244; Foyster v Foyster 
Holdings Pty Ltd (in liq) [2003] NSWSC 881; J Aron Corp v Newmont Yandal 
Operations Pty Ltd [2004] NSWSC 996. These cases establish that if particular 
costs are reasonably incurred and the quantum is reasonable the costs are 
recoverable.  

25.57 The types of work which would be likely to fall within the scope of expenses that 
might be recoverable relating to production under a subpoena include:  

• the expense incurred in seeking advice as to the validity of the subpoena, 
including whether to comply with it at all or in part; 

• correspondence or attendances on a party issuing the subpoena, regarding 
its terms, and including with a view to narrowing or clearly identifying the 
scope of documents to be produced;  

• advice as to whether documents are confidential or properly subject to 
claims for privilege;  

• correspondence and attendances and negotiations with the party issuing 
the subpoena, as to the terms upon which access to the documents should 
be permitted by the court, including the negotiation of and formulation of 
any undertakings as to confidentiality;  

• attendances in court when the subpoena is called on or when it is stood-
over, including attendances to assert and make out any claim that the 
documents subpoenaed should be protected from unrestricted access due 
to their confidential character and to seek orders restricting access to the 
document or documents produced; and  

• steps to ensure that any confidentiality undertakings proposed to be 
entered into have, in fact, been properly given. 

25.58 It is usual for a party to whom a subpoena has been issued to request 
confirmation that the reasonable expenses will be paid by the party at whose 
request the subpoena has been issued. Considerable expense may be incurred 
in searching for and retrieving the documents called for, or obtaining legal advice, 
and so it is also wise to include an indication of the likely quantum of these costs.  
Early identification of the likely costs will be a factor in favour of the making of an 
order for those costs.   

25.59 Although an application for security for costs of production is unusual, it is also 
possible to apply for security for costs in circumstances where there are large 

 
25 Australian Competition and Consumer Commission v Boral Ltd [2007] FCA 14. 

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924896
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amounts of documents called for or the subpoenaed party is likely to require a 
significant amount of legal advice on issues such as privilege or confidentiality.26   

25.60 If the Court declines to award an amount in a lump sum to compensate the party 
served with a subpoena for his or her costs of production, there is no specific rule 
which enables that party, regardless of the fact that he is a stranger to the 
substantive proceedings, to apply for taxation prior to the conclusion of the 
proceedings. Thus any application for an order for costs of production should 
include an order that the costs be taxed and payable forthwith.  

25.61 It is also important to remember that the Court’s jurisdiction in relation to costs is 
one which concerns legal costs and expenses, so although r 24.22 (2) uses the 
terms “loss and expense”, the costs incurred by the party “in house” are not able 
to be the subject of the taxation process under s 43 of the FCAA.  

25.62 Thus, if the loss which is sought to be recovered is not, or includes a component 
which is not, a legal cost, the only avenue for recovery is by an order for a 
specific sum.  

25.63 A professional person who is served with a subpoena to produce documents is 
entitled to reimbursement for the time he spent identifying and assembling copies 
of documents falling within the relevant categories at his normal hourly rate.27 

25.64 Naturally, the Court will require adequate evidence of how any claim has been 
formulated.  

H. File keeping for cost recovery 

25.65 It may be stating the obvious, but is important in any litigation to anticipate that 
the costs incurred will need to be justified. Thus from the beginning of any matter 
care must be taken to record work consistently and carefully and to ensure that at 
the conclusion of the matter the costs recovery is maximised.  

25.66 Although full taxations have become fewer as a result of the success of the 
estimation process (r 40.20), it is still necessary, if costs cannot be agreed, to 
prepare a detailed bill.  

25.67 As the scale of costs outlined in sch 3 of the FCRs (Scale) requires the 
identification of the number of words/pages written or read, it is necessary to be 
able to track down all correspondence and documents to provide sufficient 
information to the taxing officer.   

25.68 GPN-COSTS identifies the importance of the cost recovery process as a 
compensation for costs not an opportunity for a windfall profit or to raise 
unmeritorious arguments. GPN-COSTS provides:  

3.14 Parties should be realistic in their claims for costs and not seek to 
misuse or misapply the Federal Court Scale of Costs (“Scale”).  It is 
inappropriate to make a claim which contains unrealistic, 
unmeritorious or ambit claims. 

3.15 Equally, a party should never seek to obtain a windfall from any costs 
process.  A fundamental principle of the law relating to costs is that 

 
26 Burrup Fertilisers Pty Limited (Receivers and Managers Appointed) v Oswal (No 6) [2012] FCA 590. 
27 Deposit & Investment Co Ltd (Receivers Appointed) v Peat Marwick Mitchell & Co (1996) 39 NSWLR 267. 

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924373
https://www.legislation.gov.au/Details/C2018C00342/Html/Text#_Toc523905997
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924806
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924896
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the amount of costs recovered by a party in whose favour the costs 
order is made must not exceed the amount of costs for which the 
Costs Applicant is liable (otherwise generally known as the “indemnity 
principle”). To this end, a lawyer or costs consultant (with a practicing 
certificate) must verify, among other things, the accuracy of the claim 
for costs and compliance with the indemnity principle.  If the Costs 
Applicant is unrepresented, the Costs Applicant must make the 
verification (contained in the example bill of costs on the Court’s 
website). 

25.69 Practitioners using commercial computer time recording programs and/or 
recording time in “bulk” for a day without breaking out the individual items of work 
will not provide sufficient information for the preparation of a bill of costs.  The 
Scale provides separate rates for different types of work so it is necessary to 
claim separately for each item of correspondence, to show the length of each 
attendance, the number of words or pages in every document read or written. 
Bulk time entries mixing different types of work are not acceptable.  

25.70 The preparation of bills of costs has become much more difficult with the rise of 
electronic file storage systems.  It is not unusual for thousands of emails to be 
generated in a matter and it is necessary to claim each email separately.  Thus it 
is important, if there are a number of personnel working on the matter, for all 
correspondence to be kept on a central “file”. For this purpose it is good practice 
to have one lawyer identified as the file keeper so that a full record of all 
documents and correspondence can be collected in one place.  

25.71 If there is a central repository, that is a central server, for the firm, it is most 
important that all email traffic commences with the same address identification so 
that it can be easily located and, if necessary, transferred onto a disk or USB for 
the purposes of bill preparation by a cost lawyer/cost consultant.  

25.72 The Federal Court requires proof of all disbursements incurred (r 40.18 FCRs).  
There is no definition in the Dictionary in sch 1 of the FCRs for the term 
“disbursement” but it is generally understood to mean amounts incurred by the 
Cost Applicant or the Cost Applicant’s solicitor for the services of third parties, 
such as counsel, service fees, Court filing and hearing fees, experts’ fees and 
travelling expenses.  

25.73 As photocopying is an item identified in the Scale it is not claimed as a 
disbursement if it is incurred within the lawyer’s office. Photocopying obtained 
from commercial copying companies, however, is claimable as a disbursement.  

25.74 It is important to keep records of all disbursements as they are incurred to save 
time (and money) reconstructing them for the purposes of bill preparation. Thus 
the file keeper should also be in charge of the record of disbursements and keep 
a full set (whether on paper or electronically) of all third party invoices.  

25.75 Often there is no individual record of small disbursements such as courier 
charges, which may be billed to the firm in bulk on a weekly or monthly basis. 
Unless the records that relate to a particular matter can be identified and isolated, 
such disbursements may not be able to be claimed, as there will be no evidence 
to support the claim.  If an expensive courier is required, for example, for 
overseas delivery or interstate delivery of a large amount of material it is 
important to obtain a separate invoice or record of the cost of the delivery to 
assist in providing the necessary details for recovery.  

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924804
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25.76 The bill form also requires that the names and experience of all lawyers and 
counsel be provided in a table on the front of the form.  The initials of the lawyers 
must also be included in the work claimed at item 1.1, to justify the rate claimed 
for the item.  

25.77 The practice note provides that the experience of the lawyer may be identified as 
a range of years of practice rather than simply a date of admission, for example, 
“less than 3 years”, “3-6 years” or “more than 10 years”.  If a lawyer has been 
admitted in a state other than the state in which he/she is currently practising, the 
years of experience must be shown correctly to justify the rate claimed.  

I. Legal professional privilege and cost recovery 

25.78 The issue of legal professional privilege sometimes arises in the context of a 
taxation of costs, particularly where costs of a proceeding at first instance are 
being pursued when the matter is the subject of an appeal, or in the rare instance 
of taxation of an interlocutory costs order where the substantive proceeding is still 
on foot.  

25.79 In a taxation of costs, the party entitled to costs bears the onus of proving that the 
costs and disbursements it is seeking to recover meet the relevant test, and often 
does so by production of documents from the solicitor’s file.  The High Court in 
Giannarelli v Wraith held that the party liable to pay is entitled as a matter of 
natural justice to view the documents produced, in order to assess the legitimacy 
of the claim.28 A party cannot be compelled to produce a document which is the 
subject of a claim of legal professional privilege.29  

25.80 A party who elects to rely on the privilege runs the risk of not being able to 
discharge the onus of proving that the work meets the relevant test, unless it can 
have recourse to other evidence.  It is open to a party to redact the privileged 
information in a document.   

25.81 Where documents are disclosed through compulsion by reason of a rule of court 
or an order of the court, waiver is limited. In the Federal Court, an example is the 
proof of payment of disbursements and other documents which are required to 
be filed with a bill of costs pursuant to r 40.18. In this instance, where documents 
are produced under compulsion, the waiver of privilege in a taxation extends only 
to the taxation itself.30  

25.82 The question arises as to whether there is an implied waiver where disclosure in 
a taxation is made voluntarily.  Where disclosure is made in order to substantiate 
a claim in the bill, there may be imputed waiver of legal professional privilege, 
allowing the document to be used in the same or related proceedings.  

25.83 The question of whether disclosure in a taxation gave rise to imputed waiver was 
considered in Players Pty Ltd (In Liq) (Receivers Appointed) & Ors v Clone Pty 
Ltd31 with the Court referring to Attorney-General for the Northern Territory v 

 
28 Giannarelli v Wraith (No 2) (1991) 171 CLR 592. 
29 Giannarelli v Wraith (No 2) (1991) 171 CLR 592; Pamplin v Express Newspapers Ltd (1985) 1 WLR 689; 
Goldman v Hesper (1988) 1 WLR 1238. 
30 Bourns v Raychem Corp [1999] 3 All ER 154; Goldman v Hesper  [1988] 3 All ER 97; Newtronics Pty Ltd (in 
liq) v Gjergja & Ors [2011] VSC 594. 
31 Players Pty Ltd (In Liq) (Receivers Appointed) & Ors v Clone Pty Ltd [2013] SASCFC 25. 
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Maurice32 establishing the principle that the imputed waiver inquiry is focused on 
the fairness of imputing the waiver, citing Deane J: 

Waiver of legal professional privilege by imputation or implication of 
law is based on notions of fairness. It occurs in circumstances where 
a person has used privileged material in such a way that it would be 
unfair for him to assert that legal professional privilege rendered him 
immune from procedures pursuant to which he would otherwise be 
compellable to produce or allow access to the material which he has 
elected to use to his own advantage. Thus, ordinary notions of 
fairness require that an assertion of the effect of privileged material or 
disclosure of part of its contents in the course of proceedings before a 
court or quasi-judicial tribunal be treated as a waiver of any right to 
resist scrutiny of the propriety of the use he has made of the material 
by reliance upon legal professional privilege.33 

25.84 It should be noted that the High Court in Mann v Carnell moved away from a test 
solely based on fairness.34 In that case, the Court held that waiver is brought 
about where conduct is inconsistent with the maintenance of the confidentiality in 
the allegedly privileged communication. However, the Court did recognise that 
determining whether there is inconsistency between the conduct and 
maintenance of the confidentiality may be informed by questions of fairness.  

25.85 The fact that documents which support items in a bill are themselves privileged 
does not make the description of the item in a bill privileged.35  

J. Treatment of GST 

25.86 Before embarking on an explanation of the treatment of GST for cost recovery in 
the Federal Court it is important to clarify that a claiming party with the benefit of 
an input tax credit for the GST component for fees paid, that is an entity 
registered for input tax credits, cannot claim that part of its costs from another 
party.  This would be a windfall – see the Australian Tax Office’s GSTR 2001/4.  

25.87 A claiming party without the benefit of an input tax credit for the GST component 
of costs paid can, in principle, recover that component as part of its “loss” in 
respect of costs paid.  

25.88 There was no provision in the previous Federal Court Rules for recovery of an 
additional 10% on scale items to represent the GST component of fees paid by a 
claiming party;36 however, as disbursements are not affected by the limits of 
scale, GST, if rightfully claimable, could be included in the disbursement items.  

25.89 GPN-COSTS summarises the position in relation to solicitors’ fees as follows:  

6.2 The Scale does not expressly refer to GST and, in the most part, 
simply constitutes a series of charges which reflect the maximum 
price for legal services under the Federal Court Rules capable of 

 
32 Attorney-General for the Northern Territory v Maurice [1986] HCA 80; (1986) 161 CLR 475. 
33 Attorney-General for the Northern Territory v Maurice [1986] HCA 80; (1986) 161 CLR 475, 492-493. 
34 Mann v Carnell (1999) 201 CLR 1, [29]–[30]. 
35 Newtronics Pty Ltd (in liq) v Gjergja & Ors [2011] VSC 594. 
36 Keen v Telstra Corporation Ltd [2006] FCA 834. 
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being recovered for the items, irrespective of the tax implications 
which may arise for any particular Costs Applicant. 

25.90 The introduction of Scale item 1.1 in the FCRs, which allows a Cost Applicant to 
claim a variety of rates for lawyers, led to some confusion in relation to whether 
the rate claimed for any particular lawyer could now include a component to 
represent GST.  

25.91 GPN-COSTS includes some guidance on this issue, as follows:  

6.5 With respect to including or excluding GST in a bill of costs, if the 
Costs Applicant is entitled to claim input tax credits (as, for example, 
many corporations are) then fairly and reasonably incurred costs and 
disbursements should be claimed in accordance with the Scale and 
exclusive of GST (ie no GST is added). 

6.6 Alternatively, if the Costs Applicant is not entitled to claim input tax 
credits (as, for example, many individuals are not) then fairly and 
reasonably incurred costs and disbursements should be claimed as 
follows: 

(a) disbursements should be claimed in the amount incurred 
inclusive of GST; 

(b) costs should be claimed: 

(i) inclusive of GST for: Scale item 1.1 and any other Scale 
item that expressly requires or permits the application of 
item 1.1, however in all circumstances the amount 
claimed must not exceed the cap listed in Item 1.1, 
inclusive or exclusive of GST or Scale Item 12; and 

(ii) otherwise in accordance with the Scale (ie. no GST is 
added). 

25.92 In other words, if a Cost Applicant does not have the benefit of an input tax credit, 
the rate claimed for work properly claimable under item 1.1 of the Scale can 
include a GST component so long as the claim does not exceed the maximum 
allowable at that item (at the time of writing the maximum is $580.00 per hour).  
The work claimed at other scale items cannot be increased.  

25.93 On taxation, the rate claimed under item 1.1 may not be allowed, regardless of 
whether it includes GST or not, as the taxation officer may consider the rate 
unreasonable for the work required.  

25.94 The inclusion of a component for GST must be disclosed in the bill of costs (or 
Costs Summary in a lump sum application).  

25.95 Part A of the bill of costs form (Form 127 on the Federal Court website) provides 
a certification in relation to whether the Cost Applicant has the benefit of an input 
tax credit and has complied with pt 6 of GPN-COSTS.  

25.96 There is also provision in Part B of Form 127 to show both the GST exclusive and 
GST inclusive rates claimed.  

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924896
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25.97 Counsel’s rates must also be shown as including or excluding GST and the 
disbursement items other than counsel’s fees should include an indication as to 
whether they are claimed inclusive or exclusive of GST.  

K. Costs orders against a third party  

25.98 Section 43 of the Federal Court of Australia Act 1976 (Cth) confers on the Court 
the discretion to determine by whom and to what extent costs are to be paid.  
That includes the discretion to make an order against a third party to the litigation 
“in a suitable case”.37  

25.99 The authorities indicate that a non-party costs order is “exceptional” or 
“extraordinary” and to warrant the exercise of the discretion to make it there must 
be “a sufficiently close connection” or, put differently, a “‘real and direct and … 
material connection [between the third party and] the principal litigation”.38  

25.100 In Knight v FP Special Assets Ltd39 Mason CJ and Deane J said at 192–3 
(Gaudron J agreeing at 205) that:  

[I]t [is] appropriate to recognize a general category of case in which 
an order for costs should be made against a non-party … That 
category of case consists of circumstances where the party to the 
litigation is an insolvent person or man of straw, where the non-party 
has played an active part in the conduct of the litigation and where 
the non-party, or some person on whose behalf he or she is acting or 
by whom he or she has been appointed, has an interest in the subject 
of the litigation.  Where the circumstances of a case fall within that 
category, an order for costs should be made against the non-party if 
the interests of justice require that it be made. 

25.101 Applications for costs against a third party to litigation include applications that a 
party’s legal representatives should pay the costs otherwise payable by their 
client.   

25.102 In Myers v Elman Viscount Maugham said:  

The primary object of the Court is not to punish the solicitor, but to 
protect the client who has suffered and to indemnify the party who 
has been injured. Order LXV., s.11, of the Rules of the Supreme 
Court provides the necessary machinery where the person injured is 
the client of the solicitor. It is a rule supplementary to the summary 
jurisdiction of the Court. It is not limited to misconduct or default, but 
expressly extends to costs incurred improperly or without reasonable 
cause, or which have proved fruitless by reason of undue delay in 
proceeding under a judgment or order. The jurisdiction to order the 
solicitor to pay costs to the opposite party is exercised on similar 
grounds. 40 

  

 
37 Caboolture Park Shopping Centre Pty Ltd (In liquidation) v White Industries (Qld) Pty Ltd (1993) 45 FCR 
224, 231 (Lee, Hill and Cooper JJ). 
38 Kebaro Pty Limited v Saunders [2003] FCAFC 5, 103 citing Gobbo J in Bischof v Adams [1992] 2 VR 198. 
39 Knight v FP Special Assets Ltd (1992) 174 CLR 178. 
40 Myers v Elman (1940) AC 282. 
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25.103 An example of circumstances in which a solicitor might be ordered to pay costs 
might be if the solicitor has not complied with his/her overarching responsibility to 
ensure that costs are reasonable and proportionate41 or has caused delay or 
otherwise incurred costs by a failure to give reasonable attention to the relevant 
law.42  

L. Summary 

25.104 In all circumstances it is important to consider costs and cost consequences 
throughout the conduct of litigation, from record keeping to ensuring that costs 
orders are requested in a timely manner and that the form of the costs order is 
capable of expeditious and economical quantification. 

 

 

 

 

 

 

 

 

 

 

 

 
41  Yara Australia Pty Ltd v Oswal [2013] VSCA 337. 
42  Da Sousa v Minister of State for Immigration, Local Government and Ethnic Affairs [1993] FCA 312. 
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