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Editor’s Note 

The introduction of the Federal Court’s National Court Framework reforms, including the 
extensive revision of the Court’s Practice Notes, has effected a fundamental reform of the 
Court and the way that it operates. The Case Management Handbook is currently under 
revision to seek to ensure that it reflects these changes. It is envisaged that the structure 
of the revised Handbook will be closely aligned with the organisation of the Court’s new 
Practice Notes and be responsive to the content and practices reflected in them. Among 
other things, this will necessitate the re-writing of existing chapters and the writing of 
extensive new content.  

Chapter 6 (Identifying and Narrowing the Issues) has now been revised and this version 
should be utilised to the exclusion of the equivalent chapter (chapter 5) in the current 
version of the Handbook.  

Simon Daley PSM  
Editorial Committee  
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A. Introduction 

6.1 Federal Court Central Practice Note CPN-1 restates the purposes and principles of 
the ‘Individual Docket System’ used in the Court.  Importantly, CPN-1 provides that 
the Court and the parties must observe the overarching purpose of case 
management, which is ‘the just resolution of disputes as quickly, inexpensively and 
efficiently as possible’.  To that end, CPN-1 provides that: 

(a) the parties and their lawyers are expected, and have a statutory duty, to co-
operate with the Court and among themselves to assist in achieving the 
overarching purpose and, in particular, in identifying the real issues in dispute 
early and in dealing with those issues efficiently.  There are no exceptions to 
this expectation because of the size of the matter; and 

(b) while the Court will manage the issues in dispute, the proceeding is always the 
parties’ proceeding.  In everything they do, the parties should approach their 
role as the primary actors responsible for identifying the issues in dispute and 
in ascertaining the most efficient, including cost efficient, method of its 
resolution.1 

6.2 Litigation is adversarial.  It is also strategic and tactical.  A party will understandably 
want another party to be tied to a very clear and narrow position whilst allowing itself 
maximum flexibility in its position.  

6.3 The advantage of a broad position is that it affords ‘wriggle room’.  A party may not 
be certain, particularly at an early stage of a proceeding, precisely how it will 
ultimately put its case at trial.  It may wish to wait and see the other party’s position, 
discovered documents or evidence before the party nails its colours to the mast.  

6.4 An approach of studied ambiguity does not, however, make for efficient litigation.  A 
lack of clarity regarding the issues in dispute invariably requires practitioners to 
spend more time considering the various possible alternative positions of the other 
party, and considering a response to each of those positions.  The costs, delays, 
uncertainty and frustration of litigation increase as a result. 

6.5 A lack of clarity as to each party’s position is also a serious impediment to reaching 
a negotiated resolution.  Sometimes parties may not properly appreciate each 
other’s position until well into the litigation process – such as during a Court-ordered 
mediation or even at trial.  By then, the parties may have each spent a significant 
amount of time and money on the matter.  If issues had been clearer from the 
outset, it is likely that some of that expenditure of time and money likely would have 
been avoided. 

6.6 In a perfect world, all parties would have clearly and precisely defined positions from 
commencement and there would be no deviation from those positions during the 
course of the proceeding.  In reality, however, there does need to be some 
allowance for parties to modify their position in appropriate circumstances, otherwise 
they will likely refuse to be tied down to specific allegations or to make reasonable 
concessions in the first place.  

6.7 The Court’s procedures therefore need to strike a balance between: 

 
1 CPN-1 para 7.2-7.3. 

https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
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(a) tying parties to a position, so that all parties understand the issues in dispute 
and the proceeding can be conducted efficiently; and 

(b) demanding no more certainty of parties than it is reasonable to expect, 
especially at the commencement of a proceeding. 

6.8 This chapter considers the ways in which the Court’s procedures can be used to 
assist and encourage the parties and the Court to identify and narrow the issues in 
dispute as early as possible in the course of the proceeding.   

B. Summary of proposals 

Pre-commencement costs 

6.9 The Court should have a discretion to order a party to pay the other party’s pre-
commencement legal costs where the party: 

(a) is unsuccessful in the proceeding; and  

(b) has, prior to the commencement of proceedings, unreasonably failed to take 
genuine steps to resolve the matter, to respond to another party’s genuine 
steps, or to otherwise identify and narrow the issues.2 

The first directions hearing and pleadings 

6.10 The first directions hearing should ordinarily be held after the respondent has 
responded to the applicant’s allegations (see further discussion of this under Section 
D below).3  The hearing then provides a greater opportunity for the parties and the 
Court to engage in a discussion aimed at defining and narrowing the issues in 
dispute.  

6.11 Either party should, however, be able to bring the matter before the Court for an 
early directions hearing if it has a good reason for doing so. 

6.12 The first directions hearing should generally address the issues in dispute as well as 
how the matter will be conducted leading up to trial.  The parties’ lead counsel 
should be required to attend.  

6.13 The default position should be that in advance of the first directions hearing, the 
parties file and serve either pleadings or Concise Statements. 

6.14 To the extent that the parties are able to agree on relevant matters that are not in 
dispute, they should prepare a list of those matters.  To the extent agreement cannot 
be reached, this is a matter that the Court could address, as appropriate, at the first 
directions hearing/case management conference. 

  

 
2 The FCR and the Old FCR do not provide the Court with any power to award pre-commencement legal 
costs.   
3 Cf r 5.04 FCR. 

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924012
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C. The requirement to take ‘genuine steps’ before 

commencement 

The Civil Dispute Resolution Act 2011 (Cth) 

6.15 The Civil Dispute Resolution Act 2011 (Cth) (the ‘CDRA’) received royal assent on 
12 April 2011 and commenced on 1 August 2011. The CDRA encourages the parties 
to take ‘genuine steps to resolve a dispute’ wherever possible before proceedings 
are commenced.  A party who commences a proceeding is required to file a 
‘genuine steps statement’, setting out the genuine steps which the party has taken 
to resolve the dispute, or the reasons why no such steps have been taken.4 

6.16 The CDRA encourages parties to turn their minds to the issues in dispute, the 
outcomes they are seeking and how this can best be achieved prior to proceedings 
being commenced. This has the potential to help identify and narrow the issues in 
dispute at an early stage. 

What are genuine steps? 

6.17 The CDRA includes some examples of genuine steps, including: 

• exchange of correspondence notifying the other person of the issues that are, 
or may be, in dispute, and offering to discuss them, with a view to resolution 
(see, e.g. s 4(1)(a) of the CDRA);  

• exchange of relevant information and key documents (see, e.g. s 4(1)(c) of the 
CDRA); and 

• holding a ‘meet and confer’, negotiation or mediation between the parties 
(see for example ss ss 4(1)(d)–(g) of the CDRA).  

No requirement to file genuine steps statement in certain cases  

6.18 The CDRA provides that there are a number of types of proceedings that are 
excluded from the requirement to file a ‘genuine steps statement’.5 These include, 
among others: 

• proceedings for an order imposing a pecuniary penalty for contravention of a 
civil penalty provision; 

• proceedings in connection with a criminal offence; 

• proceedings that relate to a decision of various tribunals; 

• appeals; 

• ex parte proceedings; 

• proceedings under certain Acts; and  

• proceedings excluded by the regulations. 

 
4 Sections 6 and 7. 
5 Subsection 6(3); ss 15, 16 and 17. 

https://www.legislation.gov.au/Details/C2015C00419
https://www.legislation.gov.au/Details/C2015C00419/Html/Text#_Toc427581797
https://www.legislation.gov.au/Details/C2015C00419/Html/Text#_Toc427581797
https://www.legislation.gov.au/Details/C2015C00419/Html/Text#_Toc427581797
https://www.legislation.gov.au/Details/C2015C00419/Html/Text#_Toc427581800
https://www.legislation.gov.au/Details/C2015C00419/Html/Text#_Toc427581801
https://www.legislation.gov.au/Details/C2015C00419/Html/Text#_Toc427581800
https://www.legislation.gov.au/Details/C2015C00419/Html/Text#_Toc427581810
https://www.legislation.gov.au/Details/C2015C00419/Html/Text#_Toc427581811
https://www.legislation.gov.au/Details/C2015C00419/Html/Text#_Toc427581812
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Duty of lawyers to advise people of the requirements of the CDRA 

6.19 A lawyer acting for a person who is required to file a genuine steps statement must: 

• advise the person of the requirement; and 

• assist the person to comply with the requirement. 

The cost of genuine steps and the discretion of the Court   

6.20 Part 3 of the CDRA provides that: 

• the Court may have regard, when exercising functions or powers in 
proceedings before it, to whether a party who was required to file a genuine 
steps statement in the proceedings filed such a statement, and whether they 
took genuine steps; and 

• the Court may take into account when exercising its discretion to award costs 
against a party (or that party’s lawyer) whether a party who was required to file 
a genuine steps statement in the proceedings filed such a statement, and 
whether they took genuine steps. 

6.21 In addition to its discretion under Part 3 of the CDRA, the Court possesses a broad 
discretion in relation to costs.  A failure to take pre-action steps that should have 
been undertaken before the commencement of proceedings may result in adverse 
costs consequences for a party.6 

6.22 Nevertheless, a party who attempts to take genuine steps still faces the risk that 
those steps will ‘fall upon deaf ears’ and/or that the cost of undertaking genuine 
steps will not be recoverable.  This is because an order for costs is usually made on 
a party-party basis based upon the relevant scale of costs (Schedule 3 of the FCR).  
Schedule 3 does not contain any scale items for genuine steps undertaken before 
the commencement of proceedings.  

6.23 The CDRA does not ameliorate this position.  Some of the genuine steps identified 
by the CDRA have the potential to be very costly, depending on the nature of the 
dispute. 

D. The first directions hearing 

6.24 In the general division of the Court, a first directions or ‘case management’ hearing 
is usually held within five weeks after the filing and service of the Application.7 This 
will usually mean that a Defence has been filed at the time of the first return of the 
matter.8 However, where a Concise Statement is filed rather than a Statement of 
Claim, C&C-1 states that a first case management hearing will, ‘wherever possible, 
take place within 2 to 3 weeks of the filing of the Application’.9 This means that the 
applicant may not be aware at the time of the first directions hearing of the 
respondent’s position on the allegations.  The Court will ordinarily be in a similar 
position. 

 
6 See e.g. Glaxosmithkline Australia Pty Ltd v Ritchie (No 2) (2009) 22 VR 482. 
7 CPN-1 para 8.8. 
8 Given that, under FCR r 16.32, a respondent must file a defence within 28 days after service of the 
Statement of Claim. 
9 C&C-1 para 6.8. 

https://www.legislation.gov.au/Details/C2015C00419/Html/Text#_Toc427581805
https://www.legislation.gov.au/Details/C2015C00419/Html/Text#_Toc427581805
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924896
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/c-and-c-1
http://www.austlii.edu.au/au/cases/vic/VSC/2009/25.html
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924263
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/c-and-c-1
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Purpose of the first directions hearing  

6.25 The first directions hearing provides an important opportunity for the Court to set 
expectations as to how the matter is to be managed and brought on for trial in as 
cost effective and efficient manner as possible.  

6.26 The first directions hearing can set the ‘tone’ for the conduct of the matter and can 
be extremely important in ensuring that the legal representatives of the parties focus 
on the real issues. 

6.27 The first directions hearing also provides an opportunity for the parties to be heard 
as to timetabling of interlocutory steps and any other matters immediately arising.   

6.28 CPN-1 provides at [8.4] that the first case management hearing is ‘integral to case 
management’ and that the aim of the hearing is to identify issues at the earliest 
possible stage.  CPN-1 also provides that consideration should be given, in 
particular, to the most appropriate method of preparation and presentation of 
evidence in light of the issues truly or likely to be in contest. 

6.29 The ‘Case Management Imperatives’ in [8.5] of CPN-1, which apply to all case 
management hearings, include: 

• identifying and narrowing the issues in dispute, including in any possible 
cross-claim, as soon as possible and the early identification and joinder of any 
further necessary parties; and 

• taking to trial only the critical point(s) in issue; and 

• making appropriate admissions in relation to the facts and matters which are 
not seriously in dispute. 

6.30 In Commercial and Corporations proceedings, the purpose of the first case 
management hearing when a Concise Statement is filed is to ‘triage’ the case in 
order to assess accurately the true character of the legal disputed and establish the 
most appropriate way to prepare the case for trial and any alternative dispute 
resolution.10 

6.31 It is recommended that consideration be given (in order to achieve the Case 
Management Imperatives) to holding the first case management conference after 
the filing of a responsive Concise Statement. 

Defining and narrowing the issues.   

6.32 If the above proposals are adopted, the first directions hearing would be held after 
both an Application and Statement of Claim/Concise Statement have been filed as 
well as a Defence/responsive Concise Statement, and will therefore provide a 
greater opportunity for the parties and the Docket Judge to identify the issues in 
dispute, narrow those issues (so far as possible) and map out the path to trial. 

6.33 The lead counsel retained on behalf of each of the parties should be required to 
attend the first directions/case management hearing.  The parties are unlikely to 
make significant concessions in the absence of lead counsel.  Lead counsel should 
be expected to identify the issues in dispute and explain to the Court what is likely to 
be involved in resolving those disputes at trial.  The parties should expect the Court 

 
10 C&C-1 para 6.9. 

https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/c-and-c-1
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to test the parties’ legal and factual contentions and inquire as to how the parties 
intend to prove factual contentions, and the basis for the legal contentions. 

6.34 In this regard, the matters to be addressed at the first directions hearing might 
include:  

• Should there be a separate trial of a preliminary issue, and/or should issues of 
quantum be referred to arbitration, a registrar or an expert? 

• What are the factual issues in dispute? 

• What legal issues are in dispute? 

• Can frivolous or weak claims/defences be eliminated? 

• As to disputed issues of fact, how do the parties intend to prove their position?  
In particular: 

(i) Which witnesses are proposed to be called? 

(ii) What documents are relevant to the disputed fact? 

(iii) Is formal proof of the fact required and what disputed facts can be 
agreed? 

(iv) Should the Court waive the rules of evidence in relation to any disputed 
fact pursuant to s 190 of the Evidence Act? 

6.35 In addition to discussing the issues in dispute, the parties should be expected to 
address, and the Court will ordinarily make orders in relation to: 

(a) Forum: is the chosen forum the most appropriate for the resolution of the 
dispute (would the matter better be dealt with by expedited management or by 
the Federal Magistrates’ Court, for example)?11 

(b) Interlocutory steps: with the assistance of the lawyers for each party, the Court 
will set down some or all of the interlocutory steps to trial.  In particular, the 
Court will, where appropriate, make orders as to the scope and timing of 
discovery to be provided.12 

(c) ADR: the parties will be expected to address the Court as to whether 
mediation or some other form of ADR is appropriate and an appropriate 
timetable for completion.13 

(d) Trial date: the parties will be expected to address the Court on an appropriate 
date for trial, and the Court will determine the date for trial and length of trial in 
an appropriate case.   

(e) Viva voce or affidavit evidence: the parties will be expected to address the 
Court as to whether any or all evidence-in-chief at trial is to be given viva voce 

 
11 FCR r 5.04(3) Item 2 allows the Court to make directions for the proceeding to continue as an expedited 
proceeding but does not allow transfer to another Court. 
12 FCR r 5.04(3) Item 10 deals with this issue. 
13 FCR r 5.04(3) deals with this issue. 

https://www.legislation.gov.au/Details/C2018C00433/Html/Text#_Toc528928315
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924012
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924012
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924012
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(perhaps with outlines of evidence, at least on non-critical issues), 
alternatively, affidavit evidence.14 

(f) Conduct of trial: if appropriate, the Court may make orders for a ‘chess clock’ 
style allocation of time for the trial, and may make any other appropriate 
orders on the time to be taken for trial.15 

(g) Proportionality: the Court should consider ordering that the parties advise the 
Court as to each party’s costs of discovery and costs of the proceedings 
overall, and that the plaintiff provide an early estimate of the quantum of the 
damages sought. 

(h) Case management generally: any other means to minimise cost and delay. 

E. Identifying the issues 

Pleadings 

6.36 The function of pleadings is to inform a party of each other party’s case so that the 
issues in dispute are identified and a party can prepare to deal with each other 
party’s case.16 Pleadings do so by setting out the applicant’s position, and the 
respondent’s response, such that, when read together, the whole of the pleadings 
should present a clear picture of the issues in dispute and the respective positions of 
both parties. 

6.37 Pleadings must contain, and contain only, a statement in a summary form of the 
material facts on which the party relies, but not the evidence by which those facts 
are to be proved.17 Rule 16.02 of the FCRs (Order 11 of the Old FCR) provides, 
among other things, that pleadings: 

(a) must contain consecutively numbered paragraphs where each separate 
matter is pleaded in a separate paragraph;  

(b) must be brief; and 

(c) must not fail to disclose a cause of action or be legally embarrassing, 
otherwise they are liable to be struck out.  

6.38 Pleadings should focus on the real or substantial issues in dispute, and responsive 
pleadings must specifically traverse all allegations of fact; general denial of an 
allegation is not sufficient.  

6.39 The benefit of properly particularised pleadings is that they mark out the ‘metes and 
bounds’ of the issues between the parties such that, at trial, they provide a 
reasonably precise reference for the purposes of determining the relevance of 
evidence sought to be tendered. 

6.40 Whilst the former Fast Track regime has, in effect, been replaced by Concise 
Statements and accompanying processes, the ultimate aim of achieving quicker and 
more truncated hearings, and narrowing the issues earlier, has been retained.  

 
14 FCR r 5.04(3) Item 20 deals with this issue. 
15 See Old FCR O 32 r 4A. See FCR rr 30.23 and 5.04. 
16 Dare v Pulham (1982) 148 CLR 658, 664; [1982] HCA 70. 
17 Old FCR O 11 r 2.  FCRs r 16.02.   

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924247
https://www.legislation.gov.au/Details/F2011C00036/Html/Volume_1#_Toc277327313
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924012
http://www.comlaw.gov.au/Details/F2011C00036/Html/Volume_1#_Toc277327566
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924488
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924012
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/HCA/1982/70.html
http://www.comlaw.gov.au/Details/F2011C00036/Html/Volume_1#_Toc277327316
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924247
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6.41 Concise Statements and responses thereto adopt a less formalistic approach to 
pleadings, in an effort to avoid prolonged disputes as to the form, rather than the 
substance, of pleadings at the interlocutory stage. As stated above, one product of 
Concise Statements is the early identification of the key issues in dispute and a 
greater focus by the parties as a result in shaping interlocutory steps such that they 
are not more burdensome or costly than might otherwise be the case under 
‘longhand’ pleadings. 

6.42 The choice as to whether the proceeding is commenced using a formal Statement of 
Claim or Concise Statement to accompany the Originating Application is the 
applicant’s.18 Practice Note C&C-1 emphasises at [5.4] that a Concise Statement is 
not intended to substitute the traditional form of pleading with a short form; rather, a 
Concise Statement should be prepared ‘more in the nature of a pleading summons, 
and may be drafted in a narrative form’. 

6.43 The Concise Statement must not exceed five pages and should give the important 
facts giving rise to the claim and the primary legal grounds.19  Whether a responsive 
Concise Statement is ordered to be filed by the respondent (as opposed to the 
proceeding continuing via formal pleadings) is determined at the first (expedited) 
case management hearing.20  However nothing prevents a party serving a 
responsive Concise Statement prior to the first directions hearing, and if this can be 
done it may make the first directions hearing more productive. Of course this will not 
always be possible, for example where a Concise Statement has been used 
because the case is one of sufficient complexity to call for tailor-made issue 
definition procedures. 

Particulars 

6.44 In general, particulars should be used to prevent the other party from suffering 
embarrassment at trial.  This is accomplished by: 

(a) informing the other party of the nature of the case it has to meet (as distinct 
from the mode by which that case is to be proved); and 

(b) limiting the generality of pleadings (see r 16.41 FCR).  

6.45 Rule 16.41(1) FCR does not prescribe a specific form that particulars ought to 
take.21  Rather, it simply states that: 

A party must state in a pleading, or in a document filed and served with 
the pleading, the necessary particulars of each claim, defence or other 
matter pleaded by the party. 

6.46 The rules articulate several types of allegations of which particulars must be 
provided: 

(a) fraud, misrepresentation, breach of trust, wilful default or undue influence (r 
16.42 FCR);22 

(b) conditions of the mind including knowledge (r 16.43 FCR); and 

 
18 C&C-1 para 5.4. 
19 C&C-1 para 5.6. 
20 C&C-1 para 5.7. 
21 Order 12 of the Old FCR. 
22 O 12 r 2 of the Old FCR. 

https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/c-and-c-1
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924267
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924267
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924268
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924269
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/c-and-c-1
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/c-and-c-1
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/c-and-c-1
http://www.comlaw.gov.au/Details/F2011C00036/Html/Volume_1#_Toc277327339
http://www.comlaw.gov.au/Details/F2011C00036/Html/Volume_1#_Toc277327339
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(c) damages (r 16.44 FCR).23 

Adjuncts to pleadings  

6.47 Each pleading only tells part of the story. To determine the issues in dispute, it is 
necessary to consider both the applicant’s allegations and the respondent’s 
response to those allegations. It is therefore often convenient to have a single 
document that consolidates the pleadings so that each allegation and the response 
to that allegation can be read at the same time. 

6.48 Also, an agreed chronology often serves as a useful adjunct to pleadings. It is 
important that such chronologies be drafted in as neutral manner as possible. 

6.49 Parties should consider whether it would assist to prepare a consolidated pleadings 
document and an agreed chronology. These documents could also be provided to 
the Court. 

Criticisms of pleadings 

6.50 Despite the fundamental role played by pleadings, they have been the subject of 
longstanding discontent.24   The principal criticisms of pleadings may be 
summarised as follows. 

(a) Pleadings may be based on formulaic precedents and reveal little about the 
actual dispute.  

(b) Pleadings are technical and often overly formalistic and convoluted, making 
them difficult to understand – especially for parties who are unsophisticated or 
do not have access to legal resources. If parties cannot properly understand 
the case against them, they cannot effectively identify or narrow the issues in 
dispute. 

(c) Contentions of law are not generally pleaded, so pleadings do not explain the 
basis for a party’s contentions of law. This can result in a delayed 
understanding of the real issues in dispute, leading to increased costs and 
delays in informed settlement discussions.  

(d) Pleadings rely on fine distinctions between ‘matters of fact’ and ‘matters of 
law’, and between substantive allegations and particulars.  

(e) Although it is desirable for a party to put forward its case precisely as early as 
possible, a party may simply not be able to do so at the outset of the 
proceeding.  This encourages broad, ambiguous pleadings, with the result that 
the issues in dispute are not narrowed even after a party becomes able to 
state its case more precisely (for example, after discovery).  

(f) A respondent may seek to plead a bare denial or non-admission without 
explaining the factual or legal basis of the denial or non-admission.  

 
23 O 12 r 4 of the Old FCR. 
24 See Elizabeth Thornburg and Camille Cameron, ‘Defining Civil Disputes: Lessons from Two Jurisdictions’ 
Melbourne University Law Review, Vol. 35, No. 1, 2011; U of Melbourne Legal Studies Research Paper No. 
567; SMU Dedman School of Law Legal Studies Research Paper No. 94. 

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924270
http://www.comlaw.gov.au/Details/F2011C00036/Html/Volume_1#_Toc277327339
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1965791##
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1965791##
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1965791##
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1965791##
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(g) Pleadings are adversarial in nature. Rather than jointly identifying the real 
issues in dispute, parties use pleadings as an opportunity to advocate their 
case. There is little incentive to make genuine concessions.  

(h) The technical and adversarial nature of pleadings encourages interlocutory 
pleadings disputes. Such disputes are often costly and achieve little in terms 
of progressing the determination of the matter.  

6.51 These criticisms are real and substantial.  To a considerable extent, they are 
ameliorated by the Concise Statement/expedited management regime provided for 
by the present Federal Court Practice Notes.  The use of less formalistic Concise 
Statements, Concise Statement Responses etc discourage interlocutory pleadings 
disputes.  Parties to this regime know that the Court will not be receptive to 
interlocutory applications based solely upon an alleged defect in the form of the 
pleadings.  The Concise Statement procedures also allow the parties to state and 
explain their contentions of law, giving the parties and the Court an earlier 
understanding of the real issues in dispute.  The general adoption of such 
procedures is recommended. 

Lists of issues in dispute/not in dispute  

6.52 The Court may at a directions hearing order that the parties take steps to clarify the 
real issues in dispute. This may be facilitated by the Court ordering the parties to 
agree on the real issues in dispute, and/or the issues not in dispute, in the 
proceeding by the preparation of a list of issues.25   

6.53 In the preparation of a joint list of issues, each party will understandably wish to 
present the issues in a way that is most favourable for that party. To try to reduce 
arguments about drafting, it should be required that the list of issues be drafted so 
as to present the issues in a manner that is as neutral as possible.   

6.54 An agreed list of issues is an obvious mechanism by which the issues in dispute can 
be defined.  Once the issues are properly defined, there is greater scope for the 
parties to narrow the issues by agreement and/or with the assistance of the Court.   

6.55 To the extent that parties are able to do so, it is also desirable for them to agree a 
list of matters that are not in dispute.  Such a document may assist the Court in 
understanding the nature or boundaries of the dispute.  It will also assist the parties 
to direct their resources and attention to the issues that are genuinely in dispute. 

6.56 However there are a number of concerns with use of lists of issues that need to be 
kept in mind. They suggest that lists of issues should not be employed automatically 
in all cases, but rather, where considered appropriate on a case by case basis. 

6.57 Trying to force the parties to agree on a list of issues may simply result in additional 
disputation and costs.  In theory, if parties have relatively clear and settled positions 
it should be possible for them to agree what issues are in dispute and then specify 
those matters in a document.  In reality, the parties may not have relatively clear and 
settled positions, particularly at the outset of litigation.  

6.58 Even if the parties agree on what issues are in dispute, there may be disagreement 
as to how those issues are set out in a list of issues.  This may include the relative 
prominence given to various matters, the level of specificity or generality with which 

 
25 See FCR r 5.04(3) Item 29(b); O 10, r 1(2)(h) of the Old FCR. 
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issues are framed, the language in which issues are described and even purely 
stylistic matters.  

6.59 Each party may be expected to seek to have a list of issues framed in a way that is 
favourable to its case.  Practitioners understandably seek to advocate their client’s 
case at every opportunity.  This would apply to an agreed list of issues.  The parties 
will therefore often be at cross purposes in drafting the agreed list of issues.  

6.60 Experience with agreed lists of issues in other Courts (such as the Commercial 
Court in the Supreme Court of Victoria and in the United Kingdom) is that they often 
involve protracted and frustrating negotiations.  In those Courts the list of issues is 
generally used as an adjunct to pleadings, rather than replacing pleadings.  If an 
agreed list of issues were to replace pleadings or statements of the parties’ case, 
the negotiation of the document is likely to be even more protracted, since more will 
be at stake.  

6.61 Alternatively, if an agreed list of issues is somehow to sit alongside the pleadings or 
statements of the parties’ case, other questions arise.  What is the relationship 
between those documents?  Which prevails in the event of an inconsistency?  
Which defines the four corners of the dispute? 

Early production of key documents  

6.62 In some cases, it may be clear that there are critical documents in the possession of 
one party.  Ideally, such documents would be disclosed and provided as part of that 
party’s genuine steps prior to the commencement of proceedings.  However, if those 
documents have not been provided, it may be appropriate for that party to provide 
those documents to the other parties at an early stage of the proceeding, such as 
shortly after the first directions hearing or possibly even earlier.  Once the other 
party or parties have access to those documents, they are likely to be in a far better 
position to assess its/their prospects in the case and the likely procedure required to 
bring the matter to trial (assuming the matter is to proceed). 

6.63 If documents are produced early to enable a party to identify and narrow the issues 
in dispute, the party, after receiving the documents, should be expected to make a 
genuine effort to identify and narrow the issues in dispute. This would include the 
party making reasonable concessions or specifying its case with greater precision. 

6.64 Under the FCR, a party is not to give discovery unless the Court has made an order 
for discovery; r 20.12 FCR. This prohibition would not apply, in the authors’ view, to 
the voluntary production of key documents recommended above.  The Court of 
course has the power to make such an order at any stage of the proceeding. 

F. All cards on the table from day one? 

6.65 The issues concerning cost and delay, especially at the pre-trial stage, are as much 
a concern (perhaps more so) in the US as they are in Australia.  The Institute for the 
Advancement of the American Legal System is reported in The Economist as having 
the view that at the pleading stage (i.e. right at the start of the litigation process), 
litigants should put all the information they have forward at the outset.26 Such a 
change would represent a radical departure from the traditional adversarial method 
of conducting litigation.  However, methods such as this to reduce the cost and 
delays of litigation merit further consideration. Indeed, the Federal Court has 

 
26 ‘Cutting legal costs: the paper chase‘, The Economist, 25 June 2011, 40–41. 
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outlined27 a ‘memorial’ procedure whereby the parties file their pleadings (or 
substitutes therefore) together with key documents and evidence in one 
consolidated process at an early stage in the proceeding.  This procedure is likely to 
assist in appropriate cases in identifying the real issues quickly and, in turn, promote 
efficiency and earlier settlement of proceedings. 

G. Resolving issues 

Separate questions 

6.66 In the ordinary course, all of the issues of fact and law in the proceedings should be 
determined together at one time.28   Notwithstanding this, in some cases the conduct 
of the proceedings may be made more efficient by determining some issues before 
other issues.  

6.67 The Court may order that any question or issue (whether or fact or law) in the 
proceedings be decided before, at or after any trial or further trial in the proceedings 
– that is, as a ‘separate question’.29 

6.68 For example, if in a proceeding: 

• the respondent denies liability;  

• even if the respondent is found liable, the respondent disputes the quantum of 
the liability; and  

• the evidence as to the quantum of liability will be extensive and complex,  

it may be appropriate to determine the issue of liability first, before the issue of 
quantum is determined.  

6.69 Another example is shareholder class actions based on alleged misleading or 
deceptive conduct by the respondent company.  It is common for the Court to order 
that common issues, such as whether the respondent engaged in misleading or 
deceptive conduct, be determined in advance of individual issues.30 

6.70 If orders are made for a separate question (or questions), the process generally 
entails: 

• the formulation of the ‘separate questions’ for the Court to answer; and 

• a trial confined to the issues raised by the separate questions. 

6.71 If the answer to the separate questions does not resolve the proceeding, it may then 
be necessary for a further trial to be held. 

6.72 Whether a separate question is appropriate is ultimately a matter for the Court.  
Generally, a separate question will not be appropriate unless: 

 
27 C&C-1 paras 8.8-8.11. 
28 Tallglen Pty Ltd v Pay TV Holdings Pty Ltd (1996) 22 ACSR 130, 141–2. 
29 FCR r 30.01; Order 29.2(a) of the Old FCR. 
30 Although, often, causation (reliance) issues for one or more group members will be determined at the first 
stage of the trial. 
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• the outcome of the entire proceedings will be determined if the separate 
question is determined in a particular way; or 

• there is some reason to think that, if the separate question is determined, the 
parties are more likely to negotiate a resolution of the proceedings. 

6.73 Even in the situations canvassed in the preceding paragraph, there are often 
reasons why it will be inappropriate to order a trial of separate questions.  First, they 
can lead to complexities in the appeal process.  A party may wish to appeal from the 
determination of the separate question before the other issues have been 
determined.  This would require leave of the Court.  If the separate questions do not 
resolve the proceedings, then, if leave is granted, there may be a considerable delay 
before there is an outcome in the proceedings.  Alternatively, if leave is not granted, 
it will then be necessary to determine the other issues (which may be complex or 
time-consuming) when it is clear that one party will in due course wish to appeal 
based on the determination of the separate question.  Secondly, if witness evidence 
is necessary, it will usually be unwise to order separation if one or more witnesses 
will have to give evidence on the separate question and on the balance of the 
case.  Thirdly, it is always necessary to devote considerable care to the identification 
of the separate question.  In some areas of the law there are well settled 
conventions for separating issues as to liability and remedies (intellectual property 
enforcement proceedings and civil penalty proceedings are examples).  However, in 
other areas the dividing lines are less clear.  In the case of many torts and statutory 
claims for damages (including damages for misleading or deceptive conduct) it is 
said that ‘damage is the gist of the action’.  This means that, strictly speaking, the 
proof of some loss is a precedent to proving liability.  This means that a simple 
liability/remedy split will be inappropriate. The difficulties here can be complex, 
especially if there is a live question as to whether the claimed loss was caused by 
the wrong. 

Summary judgment of whole or part of the proceedings 

6.74 Section 31A of the FCAA provides that the Court may give judgment for one party (in 
relation to the whole or any part of the proceeding) where the other party has no 
‘reasonable prospect’ of successfully defending or prosecuting the claim.31 
Rule  26.01 FCR32 allows the Court to give judgment (generally or in relation to any 
claim for relief) where it is satisfied that the proceeding or claim is frivolous, 
vexatious, an abuse of process or no reasonable cause of action is disclosed.  This 
is generally known as ‘summary judgment’. 

6.75 An application for summary judgment should only be brought if there is a strong 
case that summary judgment is warranted.  Otherwise, the application is likely to 
have the opposite effect to that intended – delaying the proceedings, rather than 
disposing of them swiftly.  Nevertheless, in cases where summary judgment is 
warranted, an application for summary judgment will prevent a party from being 
involved in an ongoing unmeritorious claim. 

Reference of issues to a referee 

6.76 The parties and their legal representatives are responsible for investigating all of the 
factual and legal issues in the proceedings and presenting to the Court as 
admissible evidence the necessary material upon which the Court makes its 

 
31 See also r 26.01 of the FCR. 
32 Order 20 r 5 of the Old FCR. 
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decision. The Court does, however, have the power to appoint a person (a ‘referee’) 
and refer the proceedings or one or more issues in the proceedings, to the referee.  

6.77 The Court’s power to refer the proceedings or issues in the proceedings to a referee 
is contained in s 54A of the FCAA and regulated Div 28.6 of the FCR.33 It is a very 
broad power. An example of a situation where a referee might be appropriate is if 
there was a large, detailed accounting exercise that needed to be undertaken.  

6.78 Upon receiving the referee’s report, the Court may: 

(a) adopt, vary or reject the report, in whole or in part; 

(b) require an explanation by way of a further report by the referee; 

(c) remit on any ground, for further consideration by the referee, the whole or any 
part of the matter that was referred to the referee for inquiry and report; 

(d) decide any matter on the evidence taken before the referee, with or without 
additional evidence; or 

(e) give any judgment or order in relation to the question it thinks fit. 

6.79 Following an application made by a party, the Court may direct how the referee is to 
make his or her inquiries.34 

H. Multiple proceedings 

6.80 In some cases, multiple proceedings may be commenced which relate to a common 
question of law or fact, a similar or the same set of transactions or otherwise give 
rise to a common theme or set of circumstances which it is convenient to dispose of 
at once.  Rule  30.11 provides that the Court may order those proceedings to be: 

• consolidated; 

• tried at the same time or one immediately after the other; or 

• stayed, pending the determination of one of them. 

 

 
33 O 72A of the Old FCR. 
34 See r 28.65(1)-(2) of the FCR. 
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