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Editor’s Note 

The introduction of the Federal Court’s National Court Framework reforms, including the 
extensive revision of the Court’s Practice Notes, has effected a fundamental reform of the 
Court and the way that it operates. The Case Management Handbook is currently under 
revision to seek to ensure that it reflects these changes. It is envisaged that the structure 
of the revised Handbook will be closely aligned with the organisation of the Court’s new 
Practice Notes and be responsive to the content and practices reflected in them. Among 
other things, this will necessitate the re-writing of existing chapters and the writing of 
extensive new content.  

Chapter 10 (Interlocutory Applications) has now been revised and this version should be 
utilised to the exclusion of the equivalent chapter (chapter 9) in the current version of the 
Handbook.  

Simon Daley PSM  
Editorial Committee 
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A. General approach to interlocutory applications 

10.1 Interlocutory applications are principally governed by Part 17 of the FCRs1  
although, as explained below, other parts of the FCRs are also relevant.  

10.2 As noted at paragraph 3.10(c) above, cost and delay are most likely to be reduced 
by there being as few interlocutory hearings as are necessary for the just 
disposition of the matter.2 In fact, one of the Court’s “Case Management 
Imperatives” is said to be “eliminating or minimising the number of interlocutory 
hearings, and having interlocutory disputes determined “on the papers” wherever 
possible.3 Accordingly, the Court expects the parties to confer in good faith for the 
purpose of resolving interlocutory disputes without the need for intervention by the 
Court. To that end, the moving party should raise the relevant issue giving rise to 
the potential interlocutory application with the responding party with reasonable 
notice, and the responding party should then give genuine consideration to the 
issue before the matter is raised with the Court.4 

10.3 There is an exception, in that some interlocutory applications may potentially result 
in a narrowing of the issues in dispute or otherwise hasten the resolution of the 
proceeding (potentially, strike out applications, applications for summary judgment 
or dismissal,  or applications for determination of a separate question).  Putting 
those types of application to one side, case-management considerations plainly 
favour encouraging the parties to have fewer or no contested interlocutory 
hearings.  

10.4 The distinctive feature of the Individual Docket System is that the trial Judge will 
determine interlocutory disputes, subject to availability, except where the dispute is 
one appropriate to be determined by a registrar or by a Judge other than the trial 
Judge in a rare case where determination of the application might or might 
reasonably be perceived to prejudice the trial Judge’s final determination of the 
proceedings.  

10.5 The hallmark of Part 17 of the FCRs is its flexibility. It is not prescriptive as to the 
form of interlocutory applications, the evidence required to support them, or the 
manner in which they are to be heard and determined. That flexibility and lack of 
prescription is necessary given the wide variety of applications that have to be 
accommodated. It is also particularly appropriate for a Court that makes use of a 
docket system, where the trial Judge is in a position to oversee the manner in 
which interlocutory applications are brought and conducted and to ensure that they 
do not result in procedural unfairness, delay, undue expense or inefficiency, and 
where the trial Judge may impose an order or regime that is not sought by either 
party (for instance, targeted document production where wide-ranging discovery is 
sought on both sides).  

  

 
1 Formerly O 19 of the Old FCRs (headed “Notices of Motion”).  
2 This is said to be one of the key objectives of case management: CPN-1 para 8.1. 
3 CPN-1 para 8.5(h).  
4 CPN-1 para 12. 

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924283
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924283
https://www.legislation.gov.au/Details/F2011C00036/Html/Volume_1#_Toc277327424
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
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B. What is an interlocutory application and when is one 

needed? 

10.6 The FCRs define an “interlocutory application” as “an application, other than a 
cross-claim, in a proceeding already started”.5 A party who wants to apply for an 
order in a proceeding that has already started must file an interlocutory application 
in accordance with Form 35 unless an oral application is made.6  

10.7 The FCRs definition of “interlocutory application” embraces a very wide range of 
applications which are contemplated specifically in the FCAA or FCRs, including 
applications such as:  

(a) applications for summary judgment or summary dismissal;7  

(b) applications for joinder or removal of a party;8 

(c) applications to set aside originating applications;9 

(d) applications for the amendment of pleadings;10 

(e) applications to strike out pleadings;11 

(f) applications for security for costs;12 

(g) applications for discovery;13 

(h) applications for interrogatories;14 and 

(i) applications to set aside, or otherwise with respect to, subpoenas and notices 
to produce.15 

10.8 The definition also extends to applications that are not addressed expressly in the 
FCAA and FCRs but are common in practice, such as applications for interlocutory 
injunctions and applications for adjournments.   

10.9 It will be noted that not all of these applications are confined to matters of practice 
and procedure. Applications for summary judgment or dismissal, strike out 
applications, applications for permanent stays and (in some contexts) applications 
for interlocutory injunctions require resolution of substantive as well as procedural 
issues and may formally or in practice finally determine the rights, duties and 
obligations of the parties. By adopting a wide definition, the FCRs avoids 
taxonomic disputes about the difference between applications for interlocutory and 

 
5 FCRs sch 1 (Dictionary).  
6 FCRs r 17.01. Note also FCR r 5.07, which provides that “a party who wants to obtain an “interlocutory 
order” must make an application in accordance with r 17.01. Rule 5.07 is narrower than r 17.01.   
7 FCAA s 31A.  
8 FCRs div 9.1. 
9 FCRs r 13.01(3). 
10 FCRs div 16.5.  
11 FCRs div 16.2. 
12 FCRs pt 19. 
13 FCRs pt 20.  
14 FCRs pt 21.  
15 FCRs pt 24. 

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924887
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924284
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924015
https://www.legislation.gov.au/Details/C2018C00342/Html/Text#_Toc523905894
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924082
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924202
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924272
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924259
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924301
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924303
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924330
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924358
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final relief.16 Note, however, that the distinction remains for other purposes (most 
importantly, rights of appeal).17  

Circumstances in which an interlocutory application is not 
needed 

10.10 The FCRs definition of interlocutory application has three notable limitations.  

10.11 First, it does not extend to applications made before proceedings are commenced, 
including applications for preliminary discovery, freezing orders and search orders. 
These are governed by Part 7 rather than Part 17. The forms to be completed are 
also different.18  

10.12 Secondly, it is permissible for a party to include in its originating application prayers 
for interlocutory as well as final relief. That is an efficient practice and also 
sanctioned by the FCR.19 It obviates the need for filing a separate form. 
Determination of an application for interlocutory relief sought in an originating 
application will generally be governed by the principles relating to interlocutory 
applications, notwithstanding that such applications do not strictly come within the 
FCRs definition because they are not applications in a proceeding “already 
started”.  

10.13 Where an originating application includes a claim for interlocutory relief, that claim 
may be heard on the return date of the originating application; or a date for its later 
hearing may be set on the return date and directions made in relation to the 
interlocutory application. 

10.14 Thirdly, in practice it is common for parties to seek contested directions at a 
scheduled directions hearing without bringing a formal interlocutory application. 
That practice probably depends on there being a distinction between “directions” 
and “orders”.20 If a formal interlocutory application is not filed, a party should (at the 
least) put the other parties on notice of the proposed direction.21 

C. MAKING AN INTERLOCUTORY APPLICATION – 

WRITTEN APPLICATIONS 

10.15 In general, a party seeking an order in a proceeding that has already started must 
file an interlocutory application in the prescribed written form.22 “File” is defined to 
mean “file and serve”.23 The old terminology of “notice of motion” has been 
dispensed with, although the interlocutory application form serves the same 
purpose of providing notice to persons who may be affected by the orders sought. 

 
16 See Johnson Tiles Pty Ltd v Esso Australia Pty Ltd (2000) 104 FCR 564, [43] (French J, as his Honour then 
was, Beaumont and Finkelstein JJ agreeing), citing Ex parte Bucknell (1936) 56 CLR 221, 225. See also Hall 
v Nominal Defendant (1966) 117 CLR 423; Carr v Finance Corporation of Australia (1981) 147 CLR 246. See 
also Kassiou v Heard [2017] FCA 425, [7]-[9], [15] (per Charlesworth J). 
17 FCAA ss 24(1A)-(1D).   
18 Forms under the FCRs, forms 12 and 14.  The form which is used depends on the relief being sought.  
19 See r 8.03(2) (application to state relief claimed), which refers to both interlocutory and final relief.  
20 Otherwise see r 17.01(1) (a party who wants to apply for “an order” to file an interlocutory application) and r 
5.07 (a party who wants to obtain an “interlocutory order” to file an interlocutory application). 
21 See CPN-1 para 12.2. 
22 FCRs r 17.01(1). The prescribed form is form 35. In a corporations matter, a different interlocutory process 
should be used (Form 3 of the Corporations Rules) – see C&C-1 para 11. 
23 FCRs note 2 to r 17.01(1). 

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924031
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924283
https://jade.io/article/102667
http://eresources.hcourt.gov.au/getPdf/1/13501/56clr221.pdf?sequence=7&isAllowed=y
https://jade.io/article/65918
https://jade.io/article/66903
https://jade.io/article/528554
https://www.legislation.gov.au/Details/C2018C00342/Html/Text#_Toc523905857
https://www.fedcourt.gov.au/forms-and-fees/forms/federal-court-rules
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924067
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924284
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924284
https://www.fedcourt.gov.au/forms-and-fees/forms/federal-court-rules/FCA_form035_20110801.doc
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/c-and-c-1
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924284


Law Council of Australia / Federal Court of Australia 
 

Case Management Handbook: Chapter 10 – Interlocutory Applications  Page 7 

10.16 Specific issues relevant to the making of particular types of interlocutory 
applications are contained in the Practice Notes and the Class Actions Practice 
Note (GPN-CA).24 

Settling a hearing date for the application 

10.17 The Individual Docket System means that the hearing date for any interlocutory 
application must be convenient to the Judge to whom the proceedings have been 
allocated (subject to the exceptions covered below).  

10.18 If a claim for interlocutory relief is to be contested, parties or their lawyers should 
advise the docket Judge’s Associate as soon as possible and give an estimate of 
the likely hearing time.  Advice should also be given about urgency and preferred 
dates if known,25 which date may include a date which coincides with the next 
directions hearing.26  Emails to the generic email address of the Judge’s Associate 
are preferred and these are listed on the Court’s website at www.fedcourt.gov.au in 
the “Contact Us” information. 

10.19 If the interlocutory application is urgent and after first approaching the docket 
Judge, it becomes clear that the docket Judge is uncontactable or otherwise 
unavailable to hear the application within the necessary timeframes, the application 
should be brought to the immediate attention of the relevant duty or coordinating 
judge.27 

10.20 Except in the context of an ex parte application: 

(a) contact by email or other form of correspondence with the docket Judge’s 
chambers (but not the Judge directly) should only be made after all other 
parties have been notified about the proposed communication and all emails 
and correspondence with chambers are then copied to all other parties or their 
lawyers; 

(b)  telephone contact with the docket Judge’s chambers should as a general rule 
not be made without the prior knowledge and consent of the other parties.28 

10.21 Contact should not, without express prior consent of the other parties, include 
information or allegations material to the substantive issues.29  

10.22 In practice and depending on the urgency of the application, an alternative 
approach to that above is to raise the proposed filing and hearing of the 
interlocutory application at a directions hearing which can result in a date being set 
by the Judge for the hearing of the application accompanied by directions relating 
to that application.  

  

 
24 See in particular para 7.9-7.11 of GPN-CA in respect of class actions. 
25 See CPN-1 para 5. 
26 The usual and efficient practice is to select a hearing date for the application that coincides with the next 
directions hearing. Notice should generally be given to the other party or parties if that course is proposed to 
be taken. That limits the total number of hearings that are required to be held and thus the costs incurred.  
However, such an approach requires a degree of organisation and foresight by the parties.  
27 See CPN-1 para 5.6. 
28 See CPN-1 para 15 and the Guide to Communications with Chambers Staff, in particular para 3.9. 
29 See CPN-1 para 15; Guide to Communications with Chambers Staff; and the general statement on 
communications with a Judge’s chambers in John Holland Rail Pty Limited v Comcare [2011] FCAFC 34. 

https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-ca
http://www.fedcourt.gov.au/
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-ca
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
http://www.austlii.edu.au/cgi-bin/sinodisp/au/cases/cth/FCAFC/2011/34.html?stem=0&synonyms=0&query=title%28%222011%20FCAFC%2034%22%29&nocontext=1
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Serving the application 

10.23 The party filing the interlocutory application must serve it and any accompanying 
affidavit on “any other party” at least 3 days before the date fixed for the hearing.30  
However, if the circumstances are such that the applicant will suffer serious 
prejudice if required to provide the requisite 3 days of notice, then an abridgment of 
time should be sought with evidence adduced to justify the order. 

10.24 The prescribed form (Form 35) requires that notice be given to each party who 
“may be affected by” the application and provides for the time and date for the 
hearing of the application to be set out. However, the prescribed form also 
contemplates that it might not be served on a particular party or on any other party. 
The FCRs also provide that an interlocutory application may be determined in the 
absence of a party if service of the interlocutory application on the party is not 
required, service has been effected but the party does not appear, or the Court has 
dispensed with service.31 

10.25 Despite the options in the prescribed form and the FCR, the appropriate course is 
still to serve the prescribed form on all parties to the proceedings and any party 
who may be affected, unless there is a particular reason for not doing so. An 
example would be where a search order or freezing order is sought initially on an 
ex parte basis where it is suspected on reasonable grounds that giving notice of 
the application may defeat its purpose.   

Timetable for hearing of the application 

10.26 In the ordinary course, the Court will set a timetable to progress the interlocutory 
application, including steps such as the filing and service of supporting material 
and written submissions limited in page length.32 

Making an interlocutory application – oral applications 

10.27 Apart from making a written application (in accordance with the service and timing 
requirements set out above), the FCRs provide that a party may also make an oral 
application for an interlocutory order at a hearing.33 The FCRs formalise what has 
always been the case in practice.  

10.28 The rules do not restrict the circumstances in which an oral application can be 
made, but in practice they are usually only appropriate where: (i) the hearing of the 
application without written notice will not unfairly prejudice the other party or parties 
or any other person who may be affected by the application (for instance, because 
it is a minor procedural application or no evidence is required or the evidence is not 
contested); and (ii) there is some reasonable explanation for why the application 
was not made by written interlocutory application on notice.   

10.29 An oral application can also be made where interim relief is sought on an urgent 
basis and severe prejudice will be suffered or the relief sought would no longer be 
available if the applicant was required to prepare a formal interlocutory application.  
This would be a rare situation. 

  

 
30 FCRs r 17.01(2).  
31 FCRs r 17.04. 
32 CPN-1 para 12.3. 
33 FCRs r 17.01(3). 

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924284
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924287
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924284
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D. Who is the appropriate person to hear an interlocutory 

application? 

10.30 Consistent with the Individual Docket System, the default position is that the docket 
Judge will hear all interlocutory applications. Broadly speaking, there are three 
exceptions to that principle.  

10.31 First, in some cases it will be appropriate for an application to be determined by a 
registrar. In such a case, a direction to that effect may be given by the docket 
Judge.34 The powers of registrars are set out in the FCR.35 . Some relevant factors 
which are relevant to the issue of when it will be appropriate include the other 
commitments of the docket Judge, the complexity of the application and the extent 
to which it requires familiarity with the substantive issues, the extent to which it is 
likely to affect the final determination of the rights and obligations of the parties, 
and the extent to which it raises ongoing case-management issues.   

10.32 Secondly, in some cases it will not be appropriate for the docket Judge to hear an 
interlocutory application because of the potential for the application to result in a 
reasonable apprehension of bias.36 

10.33 Apprehended bias may arise because of the nature of the Judge’s findings on the 
interlocutory application (for instance, if findings of misconduct or adverse credit 
findings are made against a party on an interlocutory application37) or the fact that 
a Judge has considered documents or other evidence that will not be admissible at 
final hearing and which gives rise to a reasonable perception of prejudice. 
However, it is important that legal representatives take a robust, realistic and 
sensible approach to this issue. In any Individual Docket System and as a matter of 
routine, Judges will make provisional findings on substantive issues at interlocutory 
hearings and be required to disregard inadmissible material that has been put 
before them.    

10.34 Thirdly, in some cases administrative necessity or expediency dictates that a Judge 
other than the docket Judge should hear the application. In some very large cases, 
a practice has been adopted of appointed a second Judge (not being the Judge to 
whom the case has been allocated for hearing) to hear and determine some or all 
interlocutory disputes.38  

10.35 More prosaically, the docket Judge may not be available and the application may 
be an urgent one. In that case, of course, the appropriate course will be to 
approach the relevant Duty Judge.39    

  

 
34 See the power in FCRs r 1.37.   
35 FCRs div 3.1 and sch 2.  
36 See paras [3.14]–[3.15] above.   
37 As to which, see British American Tobacco Australia Services v Laurie (2011) 242 CLR 283. 
38 Such a practice was adopted in relation to the C7 proceedings.  
39 See para [9.19] above and CPN-1 para 5.3. 

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11923942
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11923982
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924888
http://www.austlii.edu.au/au/cases/cth/HCA/2011/2.html
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
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E. Disposition of interlocutory applications on the papers 

10.36 As noted above, appearances before the Court are costly, and the Court’s rules 
and practices provide mechanisms for avoiding unnecessary court appearances by 
allowing for the disposition of interlocutory applications on the papers (that is, 
without an oral hearing).40 Some practitioners are of the view that the mechanism is 
underutilised, and that legal representatives should give earlier and more careful 
consideration to whether an oral hearing is really necessary. The alternative view is 
that the costs savings of avoiding an oral hearing may turn out to be illusory if the 
parties approach determination on the papers in a manner that results in overlong 
or detailed written submissions. It may be that written submissions with appropriate 
page limits and a short oral hearing (conducted to appropriate time limits) better 
encourages efficiency and reduces costs.   

Drafting interlocutory applications – the form of the order 

10.37 The starting point before filing an interlocutory application is to identify the precise 
orders which you want the court to make at the hearing and which your client has a 
proper basis for seeking, based on the admissible evidence able to be adduced in 
the time available. 

10.38 Once the orders to be sought are formulated, preferably by reference to the rule in 
the FCRs or the section or sections of applicable legislation pursuant to which each 
order is sought, the interlocutory application can be prepared in a form which 
states, briefly but specifically, each order that is sought as required by r 17.01(a).  

F. Evidence in support of interlocutory applications 

When should an application be accompanied by an affidavit? 

10.39 Consistent with the principle of minimising the cost and formality of interlocutory 
hearings, the FCRs discourage the preparation and filing of unnecessary affidavits. 
An interlocutory application is required to be accompanied by an affidavit only “if 
appropriate”.41  

10.40 The general principle is subject to exceptions. There are some types of 
interlocutory application for which an affidavit is required under the FCR. They 
include some applications to set aside originating applications,42 applications for 
security for costs,43 applications for non-standard and more extensive discovery,44 
applications for discovery from a non-party,45 applications for the administration of 
interrogatories46 and applications for summary judgment.47 There are other types of 
interlocutory applications where, though no affidavit is required under the rules, the 
application could not succeed without supporting evidence in the form of an 
affidavit. Many applications for extension of time, for instance, fall into this 
category.  

 
40 At [4.12]–[4.13]. See also CPN-1 para 12.3. 
41 FCRs r 17.01(1).  
42 FCRs r 13.01(2).  
43 FCRs r 19.01(2).  
44 FCRs r 20.15(3).  
45 FCRs r 20.23(2).  
46 FCRs r 21.01(2).  
47 FCRs r 26.01(2).  

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924284
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924284
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924202
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924302
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924313
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924321
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924331
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924393
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Affidavits merely exhibiting or annexing undisputed 
correspondence or other documents are no longer required 

10.41 The FCRs now provide that “an interlocutory application need not be accompanied 
by an affidavit if the party … wants to rely on correspondence or other documents, 
the authenticity of which is not in dispute”.48 In that case, the parties are to 
exchange a list of documents which can then be filed. The documents are to be 
indexed and paginated if numbering more than six.49  

10.42 The rule is directed to eliminating unnecessary affidavits and associated costs. It 
no doubt finds its most obvious and frequent application in relation to 
correspondence between solicitors. There is no longer any occasion (if there ever 
was) for an affidavit setting out the content of correspondence between solicitors in 
the format “On [date] I received a letter stating in part… On [date] I sent a letter 
stating in part…”.  

10.43 However, the rule is not limited to correspondence. Other types of documents that 
might come within the rule are official searches (company searches, real property 
searches and the like) and official documents produced or lodged by government 
departments, liquidators, company administrators and the like. In a sense, the rule 
is even more advantageous in relation to such documents because it avoids the 
need for costs to be expended preparing an affidavit explaining how the document 
was obtained.  

10.44 The advantage of the new rule is that, if properly applied, it will result in the Court 
having before it a single, paginated, chronologically ordered bundle of documents 
on which the interlocutory application may be decided. The cost savings by reason 
of the parties not having to prepare unnecessary affidavits, and the Court not 
having to consider them, must potentially be enormous. 

10.45 There is, however, a general perception that the new rule is underutilised. The new 
rule requires co-operation between the parties and some advance thought, given 
that the documents or bundle of documents needs to be filed before the hearing. 
The parties can, of course, be encouraged to agree upon and prepare a single 
bundle of documents (by exchange of lists) and simply tender it at the hearing. It 
may be that such a practice should be encouraged where the parties (due to 
pressures of time, or for some other reason) have not been able to agree upon and 
file a bundle of documents as required by the new rule.  

10.46 In practice, of course, many uncontested documents are tendered (the non-
tendering party electing, usually sensibly, not to put the tendering party to proof on 
the provenance or authenticity of the document). That practice is also probably to 
be encouraged, but it will not result in as ordered approach as the new rule, 
because the Court will still receive the evidence in an ad hoc way rather than in a 
single, paginated bundle.  

Innovative Pleadings Processes and Expedited Hearings 

10.47 The new Central Practice Note (CPN-1) provides that where appropriate, the 
parties may seek to adopt a quicker or more truncated hearing process or use 
more informal pleadings, stating as follows: 

 
48 FCRs r 17.02. 
49 FCRs r 17.02(2).  

https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924285
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924285
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6.5 Under the NCF reforms and new practice documents, parties may 
now seek an expedited or truncated hearing process and a tailored or 
concise pleading process in any NPA, where appropriate. They may 
seek to adopt a process set out in one NPA practice note for use in a 
different NPA (see, for example, the flexible and streamlined procedures 
for the commencement of proceedings, use of concise statements and 
tailored discovery and evidence procedures set out in the Commercial 
and Corporations Practice Note). If a Fast Track or other expedited 
proceeding process is appropriate, the Court will attempt to provide a 
judge who has the necessary time available to devote to an expedited 
process and hearing. 

6.6 The key focus of the Court will be to ensure that the most 
appropriate and efficient mechanisms for case management, including 
appropriate mechanisms suggested by the parties, are adopted when 
considering the nature of each case and the needs of the parties. Parties 
should request any truncated or expedited hearing process or modified 
pleading process at or before the first case management hearing. 

6.7 The parties should make plain at the time of filing any request for a 
truly expedited procedure and hearing. 

Form and content of affidavits in support of interlocutory 
applications 

10.48 Issues concerning the form and content of evidence are addressed below.50 This 
section is concerned with affidavits in support of interlocutory applications only. A 
distinctive aspect of such affidavits is that they may be given on “information and 
belief”, taking advantage of the exception to the hearsay rule in s 75 of the 
Evidence Act.  

10.49 Subject to the exceptions above in respect of uncontested documents, affidavits 
remain the preferred vehicle for the adducing of non-documentary evidence in chief 
on interlocutory applications.51 It would be very rare for an interlocutory application 
to call into question the credit of a witness on an issue of such importance that the 
Court would regard itself as justified in requiring that the evidence in chief be given 
orally.  Further, the liberalising effect of s 75 of the Evidence Act is such that, unlike 
at final hearing, a single affidavit can often be used to cover all issues raised by the 
application, even if factually disparate.  

10.50 So far as form and content of supporting affidavits are concerned, drafting 
suggestions put forward by practitioners include:   

(a) ensure that the affidavit contains evidence which is relevant to the relief 
sought in the interlocutory application – that it, it tends to prove or disprove the 
existence of the facts which need to be demonstrated for the relief to be 
granted or facts which are otherwise relevant to the decision of the court to 
grant the relief. 

(b) do not use the affidavit to put into evidence or (worse) summarise documents 
that speak for themselves. As noted above, the FCRs now contain a specific 
rule to enable uncontested documents to be put into evidence other than 
through an affidavit. Parties should be encouraged to think first about what 

 
50 Chapter 10.  
51 See [10.16] above.  

https://www.legislation.gov.au/Details/C2018C00433/Html/Text#_Toc528928156
https://www.legislation.gov.au/Details/C2018C00433/Html/Text#_Toc528928156
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facts they need to prove and then whether those facts can be proved through 
uncontested documents. An affidavit is only necessary to prove any remaining 
facts. Viewing the affidavit in this context – rather than as the primary vehicle 
through which all facts, documents, and submissions will be put – has 
considerable advantages in terms of avoiding duplication and encouraging the 
efficient determination of interlocutory disputes.  

(c) use headings that relate to the issues raised by the application. Typically, 
affidavits in support of interlocutory applications need to cover a number of 
topics (for instance, on an application for an interlocutory injunction – prima 
facie case, balance of convenience, undertaking as to damages and so forth). 
While not matters on which the deponent can usually offer admissible opinion 
evidence, it is convenient to arrange the material in the affidavit under 
headings that relate to the issues raised by the application.  

(d) comply with the requirements of s 75 of the Evidence Act; in particular, the 
requirement to adduce evidence of the “source” of the hearsay evidence, such 
as the person who provided information to the deponent.   

(e) ensure that the content of the affidavit is otherwise admissible.  An argument 
about objections to evidence is a waste of valuable time at the hearing of an 
interlocutory application and should be avoided if possible. 

G. Urgent applications 

10.51 Parties wishing to make an urgent application, whether in a proceeding which has 
not yet been commenced or in a proceeding which has been allocated to a docket, 
should refer to paragraphs 5.5 to 5.6 of CPN-1, which sets out the duty procedures 
for urgent interlocutory applications (as mentioned at paragraph 10.19 above).   

10.52 Information about contact with Registries outside of normal business hours can be 
found on the Court’s website at www.fedcourt.gov.au in the “Contact Us” 
information for each Registry on the “Contact Us” menu.   
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