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Editor’s Note 

The introduction of the Federal Court’s National Court Framework reforms, including the 
extensive revision of the Court’s Practice Notes, has effected a fundamental reform of the 
Court and the way that it operates. The Case Management Handbook is currently under 
revision to seek to ensure that it reflects these changes. It is envisaged that the structure 
of the revised Handbook will be closely aligned with the organisation of the Court’s new 
Practice Notes and be responsive to the content and practices reflected in them. Among 
other things, this will necessitate the re-writing of existing chapters and the writing of 
extensive new content.  

Chapter 9 (Discovery of Facts) has now been revised and this version should be utilised 
to the exclusion of the equivalent chapter (chapter 8) in the current version of the 
Handbook.  

Simon Daley PSM  
Editorial Committee  
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A. Discovery of facts 

9.1 Interrogatories may be defined as a form of discovery that involves one party asking 
the other party specific questions relating to the matters in issue in the proceeding in 
a written form in accordance with the FCRs.1 

9.2 Rule 21.01 provides that a party may apply to the Court for an order that another 
party provide written answers to an interrogatory.  Such application must be 
accompanied by an affidavit annexing the proposed interrogatories.  

Interrogatories tend to increase delay and add to the cost of litigation … 
In practice, the unrestrained application of this principle means that 
questions asked by way of interrogatories can be and often are more 
prolix than those asked in cross-examination. The cross-examiner tends 
to ask only those questions to which a favourable answer is expected. 
No such inhibition restricts the range of interrogatories, particularly those 
generated or assisted by the word processor. 

The tendency towards the greater use of extensive interrogatories has 
led to a more widespread recognition in the courts if not among 
practitioners that interrogatories should be not be used as a general 
substitute for a request for further and better particulars of the 
opponent's case as a means of pinning down a witness to a particular 
answer in the hope of having the witness contradict it at the trial. In 
some cases a Notice to Admit will be an appropriate alternative or 
preliminary to interrogatories and will be far cheaper. 

9.3 The use of interrogatories can lead to parties behaving in inefficient ways 
(expending time and cost for little result, or for tactical purposes) and controlling the 
use of interrogatories is a mechanism by which that inefficiency can be reduced.2   

9.4 A tightly drafted interrogatory may in certain cases be a useful tool in refining the 
issues in dispute at a relatively early stage of proceedings.  A wide ranging 
interrogatory or one that puts to the opposing party complex and multi-faceted 
questions in a summary way will often simply become a source of dispute in itself 
and add little that is not otherwise available to the parties via the Court’s other 
procedural mechanisms.  In many cases a Notice to Admit facts or documents 
pursuant to r 22.01 may be a simpler alternative to an interrogatory.  The Notice to 
Admit procedure does not require an application to the Court. 

9.5 While r 21.02 indicates that interrogatories will not generally be ordered until after 
discovery, such a rule should not be applied inflexibly.3 Indeed, where it would be 
more efficient to do so a court may order interrogatories instead of discovery.4 

  

 
1 Peter E Nygh and Peter Butt (eds), Butterworths Australian Legal Dictionary (Butterworths, 1997). 
2 Victorian Law Reform Commission, Civil Justice Review: Report (VLRC, 2008) 299. 
3 Australian Competition and Consumer Commission v Cornerstone Investment Aust Pty Ltd (No 2) 
[2017] FCA 393, [9]. See also CPN-1 para 7.3.  
4 Australian Competition and Consumer Commission v Cornerstone Investment Aust Pty Ltd (No 2) 
[2017] FCA 393, [41] - [48]. 

https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924331
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924339
https://www.legislation.gov.au/Details/F2019C00426/Html/Text#_Toc11924340
http://www.lawreform.vic.gov.au/projects/civil-justice/civil-justice-review-report
https://jade.io/article/673056
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cpn-1
https://jade.io/article/673056
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9.6 For example, an appropriate interrogatory can be of assistance in reducing the 
scope of discovery where a party wishes to rely on certain data (perhaps financial 
data) which is generated on a regular basis and may be found across a number of 
different documents generated by the party giving discovery.  In such a case, rather 
than calling for production of ‘all documents evidencing monthly profit figures’ 
consideration should be given to the use of an interrogatory requiring the other party 
to disclose such information.  This will often alleviate the need for the discovering 
party to review a large number of documents in order to capture all documents that 
contain the information.   

 

 

 

 

 


