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Introduction
The Law Council of Australia comprises 16 state and territory law societies and bar
associations and Law Firms Australia, promoting the administration of justice, access to
justice, a strong legal profession and improvement of the law.
In the lead-up to the 2022 federal election the Law Council has developed this Call to
Parties document to outline the key issues of concern to the Australian legal profession and
seek the commitment of the various political parties and independents to reforms needed
to improve law and policy for the betterment of the Australian community, our democracy
and the legal profession.
The key issues on which the Law Council is seeking action following the 2022 federal
election, are discussed under the following themes:
•

access to justice;

•

federal courts and tribunals;

•

strengthening integrity measures;

•

ensuring the safety of women, children and families;

• Aboriginal and Torres Strait Islander peoples;
•

the law and vulnerable persons;

•

mandatory sentencing;

•

human rights;

•

asylum seekers, detention and offshore processing policies;

•

privacy and data;

•

workplaces and employment;

•

Medicare processing;

•

class actions and litigation funding;

•

charities and not-for-profit sector;

•

modernising business practices;

•

anti-money laundering;

•

climate change and environmental laws; and

•

developing and strengthening legal professional associations in the Pacific region.
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Access to justice
A. Legal assistance sector
Legal problems are a common occurrence in
society and most Australians will experience
several interactions with the legal system
throughout their lifetime. Effective access
to justice in these circumstances will often
necessitate the assistance of a legal adviser or
representative.
People experiencing disadvantage are often more
vulnerable to legal problems and frequently have
greater and more complex legal needs than the
general population. However, despite having
disproportionate interactions with the justice
system, Australians experiencing disadvantage
are often the least able to respond effectively.
For many Australians, the no-cost or minimal
cost services provided by government-funded
legal assistance providers are often the first and
most fundamental sources of support to address
legal issues.
Despite the clear economic and social benefits
of investment in the legal assistance sector,
the sector remains critically underfunded. The
Law Council estimates that the federal funding
shortfall is between $300 million to $400 million
per year.
The Final Report of the Law Council’s Justice
Project highlighted the costs (personal,
community, social and economic) that arise
and/or grow when people cannot access
justice. These include, for example: unresolved
problems escalating from civil, to family,
to criminal matters; an inability to resolve
mounting debts, fines or payments, resulting in
poverty and/or eviction and homelessness; or
women and children remaining at risk of harm,
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violence and exploitation. These scenarios have
broader cost implications across a wide range
of government portfolios – such as to health,
housing, social services and welfare, child
protection, families, corrections, policing and
justice.
Where new policy initiatives or legislation will
result in additional costs for legal assistance
providers, it is important that additional funding
is provided to the sector to meet this need. For
example, the Federal Circuit and Family Court
of Australia (Family Law) Rules 2022 (Cth) now
provides for additional documents to be filed
in property and parenting maters as well as full
day parenting conferences, thereby increasing
the burden on Legal Aid Commissions unless
additional funding is provided. As such, the
Law Council supports Justice Impact Tests
accompany new Government initiatives as a
means of determining the impact of any initiative
or reform and ensuring that any increased legal
need can be met.

The Law Council calls for a commitment to:
•

A significant and ongoing increase in the funding of the legal assistance sector of
at least $300 million–$400 million per annum, including:
◊ increased federal funding for Legal Aid Commissions across criminal, civil and
family law matters, restoring the Commonwealth share of funding to 50 per
cent; and
◊ additional, ongoing and evidence-based resourcing for Community Legal
Centres including specialist community legal centres such as Women’s Legal
Services, Aboriginal and Torres Strait Islander Legal Services and Family
Violence Prevention and Legal Services.

•

Introduce Justice Impact Tests to facilitate the smoother development of laws
and policies that have downstream impacts on the justice system and legal need.

•

Ensure all funding for legal assistance services is determined by a transparent
and evidence-based model that is adequate, predictable, sustainable and longterm thereby allowing service providers to ensure that the eligibility tests for
services, including means tests, are appropriate.

•

Lead a coordinated and sustained effort to improve data collection about the
justice system including, in particular, through ongoing funding for periodic
legal needs surveys of the general population.

B. Rural, regional and remote communities
Australians in rural, regional and remote
(RRR) communities, who face critical financial,
logistical and infrastructure barriers, are among
those whose access to justice needs are most
often overlooked. Technological problems can
create barriers to accessing justice in RRR areas
(particularly more remote areas), for individuals
seeking information or assistance, for lawyers in
obtaining information, mentoring and support,
and for courts and tribunals using virtual
technology.
Increased remote-access court appearances
during the COVID-19 pandemic has highlighted
this issue, with access to remote-access court
appearances and legal services limited by
unstable or unavailable internet and mobile
coverage. This is further exacerbated when
some regionally based courts lack the funding
for the necessary audio-visual and remote
access technologies, as well as the training and
administrative support required to support
these arrangements.

Poor internet and mobile coverage further
impact how RRR communities experience justice
in their communities. The Law Council has been
advised of bail being unavailable on the basis of
insufficient mobile networks to support ankle
monitors, as well as mobile network-supported
‘geofences’ being unavailable for domestic
violence victims in some RRR areas. The
Law Council considers that in an increasingly
online world it is imperative that access to the
necessary technologies in RRR areas and in RRR
courts be a priority.
However, vulnerable and digitally excluded
Australians may not in practice be able to use
these technologies and must be considered and
supported in the context of these remote access
arrangements. In addition, the particular needs
of Aboriginal and Torres Strait Islander people
in RRR areas should be properly addressed
and funded, with recognition of their particular
connection to Country at that location.

The Law Council calls for a commitment to:
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•

Commission, in collaboration with state and territory governments, a full review of the
resourcing needs of RRR communities and their interactions with the justice system,
with a commitment to then addressing those needs. Any review of court resourcing
should include nuanced and evidence-based considerations of the needs of vulnerable
and digitally excluded Australians.

•

Provide adequate resourcing to ensure that RRR courts have the necessary technologies,
training and administrative support to carry out their functions in an increasingly online
environment.
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Federal courts and tribunals
A. Resourcing
The Law Council considers that the federal
courts and tribunals have been chronically
under-funded and under-resourced for a
substantial period of time. The capacity of
courts and tribunals to resolve matters both
swiftly and fairly is hampered by insufficient
resources in the face of increasing demand for
services.
Key indicators of the current under-resourcing
of courts and tribunals at the federal level
include:
•

long delays in commencing and finalising
matters;

•

increases in the number of matters without
corresponding increases in resources,
including judges/tribunal members and
staff;

•

large caseloads and delays in appointments;
and

•

large numbers of self-represented litigants.

Extensive delays can exacerbate legal issues
and create additional frustration and conflict

between parties. Extensive delays also add to
the costs incurred by the users of the courts and
tribunals.
Efficiency and administrative savings (including
through the increased use of technology to
undertake court and tribunal functions) are
important components in increasing timeliness,
efficiency and fairness. However, they are
not sufficient to address the current backlogs
and high workloads afflicting the federal
courts and tribunals. These components
must be supported by a significant increase in
resourcing.
The Law Council notes that the Administrative
Review Council (ARC) was effectively abolished
in 2015 (in fact, but not in law) by removing its
funding, and having its functions transferred to
the Attorney-General’s Department.
A ‘re-established’ ARC would provide an
appropriate mechanism for the facilitation
of ongoing, objective and apolitical review of
the performance and integrity of Australia’s
administrative review system.
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The Law Council calls for a commitment to:
•

Immediately increase the resourcing of the federal courts, tribunals and commissions
(such as the Fair Work Commission), including by:
◊ appointing additional judges and tribunal members;
◊ promptly filling vacancies;
◊ providing adequate resources for registries;
◊ improving relevant technology and infrastructure, including:
* comprehensive electronic case management systems;
* audio video capabilities in all courtrooms and other areas such as interview and
break out rooms to allow parties to appear and access legal assistance remotely;
and
* hearing and interview rooms, and separate waiting areas for matters involving
children and domestic and family violence; and
◊ improving court services in rural, regional and remote areas.

8
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•

Commission, in collaboration with state and territory governments, a full review of the
resourcing needs of the judicial system with a commitment to then addressing those
needs.

•

Allow legal representation as of right in federal commissions and tribunals.

•

‘Re-establish’ the Administrative Review Council as a priority.
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B. Judicial appointments and complaint handling
It is essential to the promotion of the rule of law
and the Australian constitutional system that
there be a strong, independent, and transparent
judiciary. Consistent with this aspiration, a
means of fairly and punctually addressing
complaints directed to the judiciary in an
independent, structured manner is necessary.
A Federal Judicial Commission, underpinned
by four key features, namely independence,
coherence, accessibility and transparency,
would assist to provide a clear and structured
framework for responding to such complaints,
and if established appropriately, will serve
to promote public trust and integrity in the
complaint-handling process. The Federal
Judicial Commission would also support the
provision of education, training and support,
including pastoral care, for judicial officers.

be established at arm’s length from the
executive government and separate from any
Commonwealth Integrity Commission, to ensure
the independence of the judiciary and the
separation of powers.
The federal judiciary should be thoroughly
consulted on any model proposed. Further
information is set out in the Law Council’s Policy
Statement on Principles underpinning a Federal
Judicial Commission.
Additionally, to ensure a strong, independent,
and diverse judiciary, and public confidence in
the judiciary, a transparent and comprehensive
appointments process for members of the
federal courts and tribunals is essential. In this
regard, the Law Council refers to the principles
and protocol set out in its Policy on the Process
of Judicial Appointments.

The Federal Judicial Commission should

The Law Council calls for a commitment to:
•

Establish a standalone Federal Judicial Commission to deal with any allegation of lack
of competency, serious misconduct or corruption in the High Court, federal courts
and to the extent they are not covered by any Commonwealth Integrity Commission,
Members/Presidents of federal tribunals and quasi-judicial bodies. The Commission
should be established:
◊ by an Act of Parliament;
◊ as a separate body to any Commonwealth Integrity Commission; and
◊ in close consultation with, and with the endorsement of, the federal judiciary.

•

Provide adequate resourcing to ensure the Federal Judicial Commission can carry out
its functions appropriately.

•

Adopt the key processes and principles which the Law Council considers should govern
the appointment of judicial officers in the Federal Courts and Tribunals of Australia.
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Strengthening integrity measures
The administrative and executive powers of the
Commonwealth have continued to be expanded
significantly during the current Parliament.
This is especially evident through extensive
delegations of legislative powers to the executive
and exercise of those powers without adequate
oversight, including specific non-disallowable
determinations directed at controlling crossborder travel during the COVID-19 pandemic,1
as well as regular expansions of highly intrusive
national security and law enforcement powers.
In this context, it has never been more critical
that a federal government commits to taking
decisive action to continuously strengthen our
systems of integrity and independent oversight,
including through the development of a
Commonwealth Integrity Commission.
A Commonwealth Integrity Commission should
be aimed at addressing serious and systemic
corrupt conduct, be empowered to hold public
hearings where a closed hearing would be unfair
to the person or contrary to the public interest,
be heavily focused on education and corruption
prevention, and should have consistent
processes, powers and requirements when
dealing with law enforcement and other public
sector corruption.

The establishment of a Commonwealth
Integrity Commission should be accompanied
by strong measures to safeguard the quality
of appointment of heads of this and other
Commonwealth integrity agencies, to ensure that
their substantive and perceived independence is
beyond question.
This should include transparent and merit-based
competitive appointment processes, together
with legislative measures in new or amended
enactments to support independence —
including routine provision for security of tenure
and prescribed qualifications and seniority for
such officeholders.
Furthermore, there is a large volume of
legislation conferring or expanding intrusive
and coercive powers on investigative or law
enforcement agencies. With these expanded
powers comes a need to subject the exercise
and operation of these powers to appropriate
independent and parliamentary oversight to
ensure that their exercise, and continuation in
force, is proportionate to the threats or other
issues which they seek to address.
The Law Council therefore calls for improved
integration of integrity measures (operational
and parliamentary oversight, independent review

1 For example, the Biosecurity (Human Biosecurity Emergency) (Human Coronavirus with Pandemic Potential) Declaration 2020 (Cth) made under
subsection 475(2) of the Biosecurity Act 2015 (Cth) (Biosecurity Act) and the Biosecurity (Human Biosecurity Emergency) (Human Coronavirus with
Pandemic Potential) (Overseas Travel Ban Emergency Requirements) Determination 2020 (Cth) made under subsection 477(2) of the Biosecurity Act.
10
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and transparency in the exercise of powers) into
the design of legislation conferring coercive
powers including but not limited to judicial
authorisation of those considered most intrusive.
Integrity measures should be routinely integrated
into the design of new or expanded powers or
functions, not considered separately as an ‘add

on’ after the key parameters are set. In other
words, the development of legislation and policy
must be informed by the design.

The Law Council calls for a commitment to:
•

Develop legislation establishing and governing an effective Commonwealth Integrity
Commission, and budget appropriate resourcing.

•

Develop, in consultation with relevant non-government stakeholders, a publicly available
administrative protocol for appointments to Commonwealth integrity agencies.

•

Develop and publish, in consultation with relevant non-government stakeholders, a
protocol to govern the design of legislation conferring coercive or intrusive powers,
including pre-legislative scrutiny and consultation.
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Ensuring the safety of women, children and
families
A. Family law system
Where parties cannot resolve matters
themselves following relationship breakdown,
the Australian family law system must deliver
justice in the form of multiple avenues by which
a timely, efficient and cost-effective resolution
of disputes can occur and which provides
protection for the vulnerable and for victims of
family violence.
However, there will always be a need for a
properly resourced and functioning court system
to provide both a forum within which disputes
can be resolved and a just means by which
those not otherwise able to be resolved, can
be determined. Despite recent administrative
changes, the proper resourcing of the Federal
Circuit and Family Court of Australia remains a
critical issue requiring urgent consideration.
Parties to family law proceedings continue to
experience unacceptable delays in progressing
their matters to resolution. The Australian
Law Reform Commission (ALRC) in its Report
Family Law for the Future — An Inquiry into
the Family Law System, identified multiple
causes, including laws and procedures which
can prolong or exacerbate conflict between
the parties, under-resourcing of the Court and
Court-based services, and under-resourcing of
legal assistance services. While progress has
been made in each of these areas, a backlog of
cases remains.

12
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In particular, additional funding is required to
ensure the timely processing of applications for
Consent Orders. The Law Council understands
that Consent Order timeframes have increased
to around eight weeks and Orders are not
published for three-five weeks afterwards.
The Law Council notes long-standing concerns
and debate around the presumption of equal
shared parental responsibility (ESPR) under
section 61DA in Part VII of the Family Law Act
1975 (Cth) (Family Law Act). The presumption
of ESPR has been widely misunderstood as
a requirement that children should spend
equal amounts of time with each parent (or
a substantial and significant time with each
parent), setting up false expectations for parents
and possibly endangering children where one
parent demonstrates abusive behaviour. Parental
responsibility should be a matter for the court
to determine in the circumstances of each
case, guided by the paramount consideration
principle.

The Law Council calls for a commitment to:
•

Properly funding and resourcing the Federal Circuit and Family Court of Australia to
address critical backlogs and delays in family law proceedings. This should include
additional funding to ensure the timely processing of applications for Consent Orders.

•

Deliver an improved family law system by implementing any of the remaining ALRC
recommendations which are supported by the Law Council, including:
◊ continued funding to sustain judicial resourcing, particularly to ensure the
replacement of judges promptly after retirement;
◊ sustained funding of Court-based initiatives that aim to facilitate safe and efficient
dispute resolution, such as the Lighthouse Project, the Priority Property Pools under
$500,000 program and Court-based Family Dispute Resolution program; and
◊ sustained funding for family law legal assistance services provided by Legal Aid
Commissions and Community Legal Centres.

•

Remove the presumption of equal shared parental responsibility under section 61DA
in Part VII of the Family Law Act, and the requirement for the consideration of equal
time which flows from the making of an equal shared parental responsibility order under
section 65DAA.
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B. Family, domestic and sexual violence
The Law Council remains concerned about
the prevalence of family, domestic and sexual
violence in Australia. Violence against women
and their children in Australia should be
considered a national emergency which requires
decisive and immediate action.
The House of Representatives Standing
Committee on Social Policy and Legal Affairs
in its Report on Family, Domestic and Sexual
Violence recommended a sustained, national
multi-pronged approach to preventing domestic
and family violence which encompasses law
reform, social and cultural change, and the
provision of specialised services that support
victims as well as services that address
underlying issues experienced by perpetrators.
At the time of writing, the Draft National Plan
to End Violence against Women and Children
2022-2032 (National Plan) is available for
consultation. When finalised, the National Plan
will represent an important framework for how
Australia will respond to this national emergency
over the coming decade. Implementing
the National Plan will require a raft of legal
responses, including sustainably funded and
appropriately targeted specialist women’s legal
assistance services, and court-based measures
such as the Lighthouse Project (a current pilot
project in certain Registries which involves a
three-part process of risk-screening, triaging
and case management), the Priority Property
Pools under $500,000 pilot and the Family
Dispute Resolution program.

The House of Representatives Standing
Committee on Social Policy and Legal Affairs
and the Joint Select Committee on Australia’s
Family Law System also recommended that
the Australian, state and territory governments
should develop a nationally consistent definition
of family violence.2 The Law Council supports
the development of a consistent definition
which recognises the variety of ways in which
family violence can be perpetrated and broad
spectrum of relationships in which such violence
can occur. The Law Council has developed a
Model Definition of Family Violence as a first
step towards harmonising the meaning of
family violence across the nation. A consistent
definition has the potential to improve
community understanding of family violence
and its forms, improve the seamlessness of
cross-border matters or multiple related matters
across borders and facilitate the collection of
more robust, reliable and comparable data.
Additionally, the Law Council considers that
the family violence provisions in the Migration
Regulations 1994 (Cth) (Migration Regulations)
could be expanded to support all women holding
temporary visas as dependents who experience
family violence from the primary visa holder to
attain an independent visa status, detached from
a violent partner. Presently, the family violence
provisions in the Migration Regulations provide
a pathway for permanent residency to certain
partner visa and Global Talent visa holders who
experience family violence.

2 House of Representatives Standing Committee on Social Policy and Legal Affairs, Parliament of Australia, Inquiry into family, domestic and sexual violence
(Report, March 2021) rec 1; Joint Select Committee on Australia’s Family Law System, Parliament of Australia, Improvements in family law proceedings
(Second Interim Report, March 2021) rec 13.
14
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The Law Council calls for a commitment to:
•

Implement the new National Plan to Reduce Violence Against Women and their
Children. This will likely require a raft of legal responses including sustainably funded
and appropriately targeted specialist legal assistance services, and court-based
measures. Legal responses must necessarily be supported by social and economic
measures, in particular:
◊ community education to address the cultural norms of gender inequality at its
foundation;
◊ economic measures that target gender-based socio-economic inequality; and
◊ integrated, sustainably resourced programs and services in areas such as police
services, school and university-based services, crisis health and accommodation
services, financial assistance services, and perpetrator behaviour change programs.

•

Address the issues and challenges caused by the differing definitions of family violence
within and across federal, state and territory legislation in Australia, by promoting the
incorporation into all relevant legislation of a consistent definition of family violence
which recognises the variety of ways in which family violence can be perpetrated and
the broad spectrum of relationships in which such violence can occur.

•

Provide increased funding across the court system to improve processes designed to
meet the specialist needs of those at risk of, or experiencing, domestic, family and/or
sexual violence, in a systemic and prompt fashion – including those with intersectional
needs or who belong to marginalised groups, such as people with disability, First
Nations women and LGBTI+ people.

•

Consult closely with the legal assistance sector to develop appropriate resourcing and
support specialist women’s legal assistance services to deliver culturally safe, informed
and accessible services to persons experiencing domestic, family and/or sexual violence
– including those with intersectional needs or who belong to marginalised groups, such
as people with disability, First Nations women and LGBTI+ people.

•

Resource the implementation of primary prevention and early intervention initiatives,
including holistic family support programs, education campaigns and evidence-based
behaviour change programs for perpetrators.

•

Review the family violence provisions in the Migration Regulations with a view to
enabling all women who hold temporary visas as dependents attain an independent visa
status, detached from a violent partner.
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Aboriginal and Torres Strait Islander
peoples
A. Constitutional recognition and UNDRIP implementation
A commitment to the principle of selfdetermination and evidence-based, culturally
safe solutions is critical to addressing the
inequality faced by Aboriginal and Torres Strait
Islander peoples across Australia, including
within the justice system. This is a national shift
in perspective that requires national leadership.
The Law Council has previously articulated
its full and unqualified support for the
Uluru Statement from the Heart and the
recommendations of the Final Report of the
Referendum Council. It has now been more
than four years since the call for a First Nations
Voice enshrined in the Constitution, a process
of agreement-making between governments
and First Nations, and truth-telling about
history. Respecting the principle of selfdetermination and its manifestation in practice

16
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means listening to First Nations and recognising
their independent leadership and Voice on the
political, economic, social and cultural matters
that affect them.
The principle of self-determination underpins
the United Nations Declaration on the Rights
of Indigenous Peoples (UNDRIP), which is
the comprehensive human rights standard
informing the way governments should engage
with and protect the rights of Indigenous
peoples. Australia announced its support for the
UNDRIP on 3 April 2009. However, more than
a decade on, it is yet to implement its standards
and protections domestically in a formal,
comprehensive manner.

The Law Council calls for a commitment to:
•

Implement the recommendations of the Referendum Council and establish a timetable
for a referendum on this issue as a matter of priority.

•

Ensure, in this context, that the concept and process of ‘co-design’ is a process
that begins, at the very inception stage of law and policy making, with meaningful
involvement of, and consultation with, Aboriginal and Torres Strait Islander peoples,
communities and affected groups.

•

Uphold and protect human rights in the context of Aboriginal and Torres Strait Islander
peoples’ lives and aspirations, as set out in the UNDRIP. To this end, consider an
appropriate means of domestic implementation of the UNDRIP, including:
◊ taking steps to implement the UNDRIP into law, policy and practice, including
engaging with Aboriginal and Torres Strait Islander peoples to develop a National
Action Plan to implement the UNDRIP;
◊ auditing existing laws, policies and practice for compliance with the UNDRIP; and
◊ amending the Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) to require an
assessment of compatibility with the UNDRIP.
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B. Justice outcomes
The impact of the criminal justice system on
Aboriginal and Torres Strait Islander peoples is
a national tragedy, as is the disproportionately
large number of Aboriginal and Torres Strait
Islander children in the care and protection
system.
While noting that there have been fluctuations
in the numbers of Aboriginal and Torres
Strait Islander peoples in prisons and juvenile
detention centres in recent times, the overall
trend has been that incarceration rates for this
population have continued to worsen. Despite
making up only around 3 per cent of Australia’s
population, Aboriginal and Torres Strait Islander
peoples account for approximately 30 per cent
of prisoners in Australia.3 The Productivity
Commission has recognised that factors of
systemic disadvantage have been ‘transmitted
across generations through the trauma caused
by colonisation, and subsequent government
policies’.4

that federal parties can support now to drive
down the alarming rates of incarceration,
violence and child removals faced by Aboriginal
and Torres Strait Islander peoples, and the
intergenerational trauma that inevitably follows.
Aboriginal and Torres Strait Islander peoples
must be permitted to take the lead in identifying
and owning the solutions on the issues
that affect them and their communities, in
accordance with the right to self-determination.
Community-led, place-based, preventative
therapeutic and early intervention solutions must
be implemented, recognising that the evidence
indicates that over-incarceration does not make
communities safer, and it certainly does not
make First Nations children safer. In this regard,
expansion of justice reinvestment initiatives is
critical. These solutions also present a more
efficient use of resources and boost productivity
and wellbeing.

The National Agreement on Closing the Gap
now includes targets to reduce adult and
juvenile incarceration, child removals and family
violence rates for Aboriginal and Torres Strait
Islander peoples. The recently established
Justice Policy Partnership, which aims to bring
together Commonwealth, state and territory
governments and Aboriginal and Torres Strait
Islander representatives to progress this
framework, is an important beginning – but
will need governments to commit to proactive,
sweeping and tangible actions to achieve these
justice outcomes. The following commitments
are all examples of actions endorsed by
Aboriginal and Torres Strait Islander peoples

3 Australian Bureau of Statistics, Prisoners in Australia (9 December 2021).
4 Productivity Commission, Overcoming Indigenous Disadvantage Key Indicators: 2020 (Report) 3.5.
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The Law Council calls for a commitment to:
•

Implement the recommendations of the ALRC’s Pathways to Justice Report, informed
by Aboriginal and Torres Strait Islander communities and their representatives, to meet
or exceed the justice targets in the National Agreement on Closing the Gap.

•

Establish a national justice reinvestment body and expanded justice reinvestment trials,
to redirect spending to long-term solutions that work (for example, early intervention,
diversion, rehabilitation, therapeutic, and exit programs and strategies).

•

Appropriately fund Aboriginal and Torres Strait Islander Legal Services and Family
Violence Prevention Legal Services, as well as the provision of wraparound supports,
including in regional, rural and remote areas, commensurate with high unmet legal
needs across the First Nations populations in the criminal, civil and family contexts.
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C. Minimum age of criminal responsibility
The minimum age of criminal responsibility in
all Australian jurisdictions is currently 10 years.
Additionally, there is a rebuttable presumption
(known as doli incapax) that children aged
between 10 and 14 years are incapable of
committing a criminal act.
A minimum age of criminal responsibility of
10 does not meet international standards, as
determined by the United Nations Committee on
the Rights of the Child.5
The Law Council advocates for raising the
minimum age of criminal responsibility from 10
to 14 years without exception. This aligns with
recommendations from the Committee on the
Rights of the Child and was noted in Australia’s
recent Universal Periodic Review. 6
Research indicates that a low minimum age of
criminal responsibility criminalises children.
The Queensland Family and Child Commission
has found that 10 to 12-year-olds are not
developmentally mature enough to be held
criminally responsible for their actions and ‘the
low [minimum age of criminal responsibility]

further victimises children who are already
victims of circumstance’.7
Young Aboriginal and Torres Strait Islander
people are disproportionately represented in
the youth detention population. According to
the Australian Institute of Health and Welfare,
although only about 6 per cent of young people
aged 10–17 in Australia are Aboriginal or Torres
Strait Islander, half (50 per cent) of the young
people aged 10–17 in detention on an average
day in 2019–20 were Aboriginal or Torres Strait
Islander.8
The communique from the 12 November
2021 Meeting of Attorneys-General (MAG)
stated that ‘State Attorneys-General supported
development of a proposal to increase the
minimum age of criminal responsibility from
10 to 12, including with regard to any carve
outs, timing and discussion of implementation
requirements’.9 While an increase in the
minimum age of criminal responsibility to 12 is
an improvement on the current position, it falls
short of the reform required.

The Law Council calls for a commitment to:
•

Raise the minimum of age of criminal responsibility at the federal level from 10 to 14,
for all offences, without exception, recognising that the Commonwealth has a leadership
role to play in this regard.

•

Work with state and territory governments to increase the minimum age of criminal
responsibility to at least 14 years old in all jurisdictions and to ensure that therapeutic
and wraparound services are available and appropriately funded to address the
underlying drivers of anti-social behaviours.

5 United Nations Committee on the Rights of the Child, General Comment No 24 on children’s rights in the child justice system, UN Doc CRC/C/GC/24 (18 September 2019).
6 United Nations Committee on the Rights of the Child, General Comment No 24 on children’s rights in the child justice system, UN Doc CRC/C/GC/24 (18 September 2019); United
Nations Human Rights Council, Universal Periodic Review – Australia, UN Doc A/HRC/WG.6/37/AUS/1 (28 December 2020) [98].
7 Queensland Family and Child Commission, The age of criminal responsibility in Queensland (January 2017) 3.
8 Australian Institute of Health and Welfare, Youth detention population in Australia 2021 (14 December 2021) 3.
9 Meeting of Attorneys-General, Communiqué (12 November 2021).
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D. Cultural heritage protection
There has been a systemic failure of Australia’s Commonwealth, state and territory legislation to
protect Aboriginal and Torres Strait Islander cultural heritage, as exemplified in the destruction of
the caves at Juukan Gorge and recognised by the Joint Standing Committee on Northern Australia’s
Report A Way Forward.

The Law Council calls for a commitment to:
•

Implement the recommendations of the final report of the bipartisan Joint Standing
Committee on Northern Australia on the destruction of cultural heritage sites at the
Juukan Gorge in the Pilbara region of Western Australia. This includes legislating a
new framework for cultural heritage protection at the national level, to set benchmark
standards for states and territories to meet, consistent with UNDRIP and making the
Minister for Indigenous Australians responsible for all federal cultural heritage matters.
This process must include stronger and more effective federal laws which replace the
current Aboriginal and Torres Strait Islander Heritage Protection Act 1984 (Cth) and
implement the international law principle of free, prior and informed consent for First
Nations peoples.

LCA - Call To Parties
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The law and vulnerable persons
A. Older persons
Elder abuse
There is a need to address the incidence of
elder abuse in Australia, particularly financial
elder abuse, but also physical, sexual and
psychological abuse and neglect. The ALRC
report Elder Abuse—A National Legal Response
and the Final Report of the Royal Commission
into Aged Care Quality and Safety recommend,
and the National Plan to Respond to the Abuse

of Older Australians 2019-2023 incorporates, a
number of measures responding to this need.
On 12 November 2021, the MAG decided to
task officials to develop recommendations and
a timetable for developing more nationally
consistent enduring power of laws to effectively
reduce financial elder abuse for consideration by
Attorneys-General by the end of 2022.10

The Law Council calls for a commitment to:
•

Provide appropriate, sustained and increased funding for specialist legal assistance and
aged care advocacy services, government agencies, and relevant state and territory
tribunals that work towards reducing elder abuse.

•

Implement outstanding priorities identified in the ALRC and Royal Commission reports
and the National Plan, including:
◊ facilitating greater consistency across state and territory enduring power of attorney
laws in line with the MAG decision made in November 2021;
◊ developing a new Aged Care Act which is consistent with the recommendations of the
Royal Commission report by 1 July 2023; and
◊ ensuring that those in residential aged care facilities have legal redress to protect
them from abuse, whether perpetrated by care providers (including in the use of
restrictive practices) or fellow residents.

10 Meeting of Attorneys-General, Communiqué, 12 November 2021.
22
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Superannuation death benefit nominations
Superannuation entitlements represent one of
the largest assets owned by most Australians
upon their retirement. However, where a
superannuation fund member dies before
receiving the entitlement, the law is not settled
in regard to how superannuation death benefits
should be disposed.
In some instances, superannuation death
benefits may be considered to be a part of
the deceased person’s estate, but this is not
necessarily the case. In many instances, the
superannuation fund member may have had

the opportunity to nominate a beneficiary of
any superannuation death benefits, but there is
significant complexity and ambiguity about the
effect of such nominations in a range of different
circumstances.
A review of the structure and drafting of the
provisions relating to death benefit nominations
in sections 58 and 59 of the Superannuation
Industry (Supervision) Act 1993 (Cth)
and associated regulations is required as
recommended by the ALRC in 2017.11

The Law Council calls for a commitment to:
•

Conduct a review of the regulatory framework in relation to superannuation death
benefit nominations as recommended by the ALRC.

11 Australian Law Reform Commission, Elder Abuse—A National Legal Response (ALRC Report 131, June 2017) rec 7-1.
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B. Mental health, disability and the criminal justice system
There is significant overrepresentation of people
with disability, including mental and cognitive
health conditions, in the criminal justice system.
The Law Council believes more can be done,
including by the Australian Government, to
ensure that people with disability are not overrepresented in the justice system and receive
sufficient rehabilitative support.

Concerns in this area include:
•

a lack of preventative, early intervention
services to address mental health and
disability, particularly in RRR areas;

•

difficulties for people with disability in
the criminal justice system accessing
government services; and

•

insufficient disability support workers to
assist people in the criminal justice system.

The Law Council calls for a commitment to:
•
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Implement broader measures to improve outcomes for people with disability in the
justice system, including by implementing recommendations from the Royal Commission
into Violence, Abuse, Neglect and Exploitation of People with Disability, upon its
completion.

LCA Call To Parties

Mandatory sentencing
The Law Council opposes the use of sentencing
regimes which prescribe mandatory minimum
sentences upon conviction for criminal
offences. Mandatory sentencing regimes impose
unacceptable restrictions on judicial discretion
and independence, are inconsistent with rule of
law principles and undermine confidence in the
system of justice. Mandatory sentencing is also
inconsistent with Australia’s voluntarily assumed
international human rights obligations.
Mandatory sentencing laws are, by definition,
arbitrary and can limit an individual’s right to
a fair trial by preventing judges from imposing
an appropriate penalty based on the unique
circumstances of each offence and offender.
They are also costly and there is a lack of
evidence as to their effectiveness, either as a
deterrent or in reducing crime.
Mandatory sentencing regimes impact
disproportionately on particular sections of
society, including Aboriginal and Torres Strait
Islander people, young people, persons with a
mental health condition or cognitive impairment,
and those experiencing significant financial
disadvantage. Members of these groups are

subject to special protections under international
law, because they are more likely to be subject
to social and economic disadvantage, increasing
their vulnerability to adverse justice outcomes.
Many overseas jurisdictions with substantial
experience of mandatory sentencing are
now moving away from such schemes. It is
understood that this trend is being driven by
doubt regarding the efficacy of mandatory
penalties in reducing crime.
The Law Council considers all mandatory
sentencing laws should be repealed. Policy
makers should consider alternative, evidencebased justice strategies, which have proven
to achieve lower rates of crime, recidivism,
imprisonment, and improved community
safety. Evidence from overseas jurisdictions
suggests alternative approaches, such as justice
reinvestment, may be more effective in reducing
crime, and may be more consistent with the rule
of law and Australia’s human rights obligations.
The Law Council also encourages policy makers
to develop comprehensive and targeted policies
that address relevant underlying social problems
with a view to preventing crime.

The Law Council calls for a commitment to:
•

Adopt policies which reject mandatory sentencing.

•

Repeal laws that impose mandatory minimum terms of imprisonment.

•

Provide flexible sentencing options for federal offenders.
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Human rights
A. Federal human rights charter
The Law Council considers that the existing
federal legal framework fails to guarantee
adequate protection for fundamental human
rights. Australia is the only Western democracy
without some form of a charter of rights at the
national level. Many Australians would not know
that – unlike elsewhere around the world - their
human rights are backed by few Constitutional
or statutory guarantees.
In line with its revised Federal Human Rights
Charter Policy, Law Council considers that the
implementation of Australia’s international
human rights obligations should be pursued
through appropriate measures which include, as
a minimum, a statutory charter of human rights.

A federal human rights charter would be an
important tool to build the edifice of Australia’s
international human rights obligations,
confirming that all human rights are universal,
indivisible, and interdependent and interrelated.
It would ensure that the decisions and actions
of federal governments are guided by the timehonoured values of freedom, equality, justice,
compassion and dignity. It would also provide
a much needed, established framework setting
out the core principles to resolve tensions which
arise when rights come into conflict.

The Law Council calls for a commitment to:
•
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Introduce a federal human rights charter.
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B. Discrimination law
The current Commonwealth anti-discrimination
regime provides an important legislative
framework for promoting equality in Australia
and contains many positive features that operate
to protect against certain forms of discrimination
in certain circumstances. Despite these
features, many individuals and groups within the
Australian community experience discrimination,
and the notion of substantive equality remains,
at least for some, still out of reach.
The Law Council supports reforms to the current
Commonwealth anti-discrimination regime
that make it easier to access and understand,
improve its capacity to address all forms of
discrimination, promote substantive equality,
and that implement Australia’s international
obligations in this area.

There is a need to pursue greater consistency
and accessibility across Australia’s federal
anti-discrimination law framework, including
to simplify the existing provisions, reduce
regulatory burdens and address key protection
gaps. At the same time, this should not be at the
expense of lowering existing protections in the
framework based on Australia’s international
obligations. The Australian Human Rights
Commission (AHRC) is conducting a detailed
analysis of how to achieve the appropriate
balance through targeted reforms with these
objectives in mind as part of its Free and Equal
inquiry. The Law Council considers that close
regard should be given to the Commission’s
recommendations in its December 2021 Position
Paper and its final report on these matters, when
issued.

The Law Council calls for a commitment to:
•

Pursue measures to increase consistency and accessibility across Australia’s federal antidiscrimination law framework while not lowering the strength of existing protections.

•

Undertake careful consideration of the recommendations regarding improvements to
the federal anti-discrimination law framework of the AHRC as part of its Free and Equal
inquiry and respond fully and promptly to its recommendations.
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C. Convention on the rights of older persons
The prevalence of ageism and its direct impacts
upon a growing cohort of the community
requires urgent attention. In this context, the
Law Council calls for stronger protections for
the human rights of older persons, including
increased efforts towards an international
Convention on the Rights of Older Persons.

It considers that a new international convention
would provide an important legal framework
to ensure that the rights of older persons are
well understood and protected and provide
much needed guidance to governments and
policymakers at the national level as to how to
ensure older persons fully enjoy their human
rights.

The Law Council calls for a commitment to:
•
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Support a new international Convention on the Rights of Older Persons.
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D. Business and human rights
The Law Council considers the protection of
human rights in the business context to be
of paramount importance and welcomed the
passage of the Modern Slavery Act 2018 (Cth)
(MSA), as well as the release of the National
Action Plan to Combat Modern Slavery
2020-25. However, it recognises the need to
strengthen the MSA including through:
•

an Anti-Slavery Commissioner to provide
guidance and a mechanism through which
concerns regarding company operations
in relation to human rights violations or
modern slavery may occur;

•

a revenue threshold for mandatory
reporting, set no higher than $60 million
(rather than the current $100 million);

•

penalties for non-compliance with the
legislation; and

•

access to a national compensation scheme
for victims of modern slavery.

The statutory review of the MSA to occur in
2022 will provide an important opportunity to
ensure it is effective in achieving its objectives.
More broadly, renewed efforts are needed to
provide businesses with leadership, direction
and a framework within which they can honour
human rights. The United Nations Guiding
Principles on Business and Human Rights
(UNGPs) set out a global standard for States
and businesses in preventing and addressing
business-related human rights abuses. In 2011,
the Australian Government co-sponsored the
resolution to adopt the UNGPs.12
However, further action is needed to implement
the UNGPs in Australia. This includes the
development of a comprehensive National
Action Plan on Business and Human Rights as
previously recommended by a Multi-Stakeholder
Advisory Group convened by the Minister of
Foreign Affairs in 2017.

The Law Council calls for a commitment to:
•

Strengthen the MSA through amendments which introduce:
◊ an Anti-Slavery Commissioner to provide guidance and a mechanism through
which concerns regarding company operations in relation to human rights
violations or modern slavery may occur;
◊ a revenue threshold for mandatory reporting, set no higher than $60 million;
◊ penalties for non-compliance with the legislation; and
◊ access to a national compensation scheme for victims of modern slavery.

•

Prioritise the effective implementation of the UNGPs in Australia, including by
supporting and resourcing the development of a National Action Plan on Business
and Human Rights.

12 Human Rights Council, Human rights and transnational corporations and other business enterprises, UN Doc. A/HRC/RES/17/4 (6 July 2011).
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Asylum seekers, detention and offshore
processing policies
A. Asylum seekers
Offshore processing and boat
arrivals
The Law Council does not underestimate the
challenges faced by Australian governments in
responding to irregular migration, including the
risk of loss of life associated with the arrival of
asylum seekers by boat.
However, the Law Council considers that
Australia’s policies regarding boat arrivals and
offshore processing require significant changes
to be consistent with its international obligations,
for example:
• a cessation to the discriminatory treatment
of asylum seekers who arrived or will arrive
in Australia by boat which manifests, for
example:

•

•

in the temporary protection (TPV)
regime; and

•

in family reunion barriers (TPV holders
cannot sponsor families to arrive in
Australia and permanent protection visa
boat arrivals are generally the lowest
family visa processing priority);13

Under Australia’s present offshore processing
arrangements, asylum seekers have been
subjected to long-term, indefinite limbo and
uncertainty, and separation from immediate
family members, adding to their trauma and
deteriorating health. Many of those transferred
for medical treatment to Australia are being
detained with further uncertainty about longterm outcomes.
Australia should take a prominent role in
multilateral efforts to address large scale flows
of asylum seekers, and a lead role in the region
to expedite the resettlement of refugees residing
in countries which are not signatories to the
Refugee Convention, in compliance with the
Convention and the other standards set out in
the instruments to which it is a party.

ensuring offshore processing arrangements
are underpinned by legally binding publicly
available agreements, to better ensure
persons detained offshore are treated in a
manner consistent with the human rights
Conventions to which Australia is a party.

13 See Ministerial Direction 80 – Order for considering and disposing of Family visa applications under s47 and s51 of the Migration Act 1958 (Cth).
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Detention

Humanitarian Program

Australia’s international obligations require
that immigration detention be imposed as a
measure of last resort, be justified as reasonable,
necessary and proportionate in the light of the
circumstances, and be regularly reassessed as it
extends in time.14

The Law Council calls for a sustained increase
to the Humanitarian Program above the ceiling
of 13,750 places allocated for the 2021-22
financial year17 to ensure that the Australian
Government’s commitment to allocate 13,000
places to Afghans over the next four years18
does not come at the expense of persons of
other nationalities who have been assessed,
for example, by the United Nations High
Commissioner of Refugees (UNHCR), as highly
vulnerable and in need of protection.

The mandatory detention scheme in the
Migration Act 1958 (Cth) (Migration Act) does
not reflect these obligations. There are no limits
on the period of a person’s detention. Under the
Migration Act, an unlawful non-citizen’s ongoing
detention is effectively determined by noncompellable, personal Ministerial powers which
are not judicially reviewable.
This often results in prolonged immigration
detention, particularly for a person regarding
whom a protection finding has been made but
whose visa has been refused on other grounds.
According to current data, the average period
of time that a person in immigration detention
has been detained is 689 days, which is pushing
records.15

The Law Council has indicated that the
allocation set aside for Afghans will likely need
to be revised upward to ensure that Australia
responds adequately and proportionately to the
crisis in Afghanistan. This should be considered
in planning the Humanitarian Program going
forward.

Reform is required to provide more safeguards,
transparency and accountability in detention
decisions, which as well as providing rule of
law and human rights benefits, will reduce the
significant costs of onshore detention. Australia’s
implementation of its commitments under the
Optional Protocol to the Convention against
Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (OPCAT), was due by
January 2022.16 This provides a critical juncture
to reflect on whether its mandatory immigration
detention regime meets its human rights
obligations.
14 International Covenant on Civil and Political Rights, Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A
(XXI) of 16 December 1966 (entered into force 23 March 1976), art 9, read with UN Human Rights Committee, General comment No. 35, CCPR/C/GC/35
[18]. See also, Law Council of Australia, Policy Statement on Principles Applying to the Detention of Asylum Seekers (22 June 2013), Principles 2 and 4.
15 Department of Home Affairs, Immigration Detention and Community Statistics Summary, 31 August 2021, 12.
16 The Australian Government wrote to the United Nations Subcommittee on the Prevention of Torture on 20 December 2021 to seek a further one-year
extension for Australia to implement OPCAT.
17 Commonwealth, Budget Measures Budget Paper No. 2 2021–22 (11 May 2021) 11.
18 Hon Alex Hawke MP, Minister for Immigration, Citizenship, Migrant services and Multicultural Affairs, Commitment of Afghanistan Increased (Media
Release, 21 January 2022).
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The Law Council calls for a commitment to:
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•

Establish long-term, durable solutions for all refugees and asylum seekers who
have sought protection from Australia, including those in offshore processing
and in transitory arrangements onshore, in line with Australia’s international
obligations. This should include legislative changes to facilitate rights to family
reunion.

•

Ensure any offshore processing arrangements are made through legally binding
documents available for Parliamentary scrutiny and comply with the standards in
the instruments to which Australia is a party.

•

Work within the region, the Office of the High Commissioner for Refugees and
the International Organisation for Migration to establish a long-term, cooperative,
transparent approach to ensure resettlement of refugees residing in the region.

•

Consider amendments to the Migration Act to enable individual assessment of
the need to detain a person with decisions subject to full merits review and enact
legislative limits on immigration detention and periodic reviews of detention.

•

Prioritise the processing of citizenship or permanent visa applications for children
and young people in state care, including provision of appropriate legal assistance
and representation throughout this process.

•

A sustained increased to the Humanitarian Program above the ceiling of 13,750
places allocated for the 2021-22 financial year, so that the additional places
committed to Afghans amounts to a total increase to the Program.
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B. Access to justice under the Migration Act 1958 (Cth)
Limitations on access to review
It is becoming increasingly more difficult for a
person to afford to seek merits or judicial review
of a migration decision, raising questions about
their equality before the law.

asylum seekers. Further, there are a number of
measures in the Migration Act which explicitly
limit access to merits and judicial review of
certain kinds of administrative decisions.

The fees for applications to the Administrative
Appeals Tribunal for review of a non-protection
related migration decisions and to Federal
Circuit and Family Court of Australia for judicial
review in migration matters has been raised
by around 65 per cent19 and 480 per cent20
respectively during this term of Parliament.

In particular, there are a number of cancellation
powers in the Migration Act, which if exercised
personally by the Minister, are neither merits
reviewable nor require the provision of natural
justice.21 The discretion to cancel a visa
under these powers is broad and their impact
on affected individuals and their families is
profound. The Law Council considers that the
availability of executive powers of this kind
without provision for natural justice or merits
review undermines the quality, transparency and
accountability of administrative decision-making
under the Migration Act.

The Law Council considers increasing fees will
dissuade people from seeking review and likely
result in a significant upsurge in the proportion
of applicants who are unrepresented as people
will be even less able to afford access to legal
assistance after paying the fee.
This is exacerbated by the withdrawal of
federal-funded legal assistance for many

19 Following the passage of the Migration Amendment (Merits Review) Regulations 2021(Cth).
20 Following the passage of the Federal Court and Federal Circuit Court Amendment (Fees) Regulations 2020 (Cth).
21 See subsection 133A(4), subsection 133C(4), and paragraph 338(3)(d) (non-character cancellation powers) and 500(1)(b) and 501(5) (character
cancellation powers) of the Migration Act 1958 (Cth).
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Access to material relevant to
migration decisions
The Migration Act provides that a range of
information which is material to a migration
decision may or must be withheld from a
person, a Tribunal, and/or a court in certain
circumstances, in some circumstances without
them being aware.22
The Law Council accepts that there may be a
public interest in protecting information the
disclosure of which would result in genuine risks
to criminal and/or national security. However, it
considers that this should be balanced against

the principle of procedural fairness and allowing
tribunals and courts to properly perform their
respective review functions.
Further, the scheme in the Migration Act for
protecting information provided by a national
security or law enforcement agency is not
consistent with other statutory schemes for
managing the disclosure and use of sensitive
information.23

The Law Council calls for a commitment to:
•

Provide access to free legal assistance and interpreter services to asylum seekers
to enable more efficient processing and assure procedural fairness.

•

Significantly reduce the fees for merits and judicial review applications to the AAT
and courts so they are commensurate with an application lodged in non-migration
matters.

•

Permit full merits and judicial review in relation to all administrative decisions
made in the Migration Act which affect the rights, interests and liberty of a person.

•

Conduct a review of the visa cancellation powers in the Migration Act against
the rule of law principle that executive powers of this significance be subject to
meaningful administrative, Parliamentary and judicial oversight.

•

Conduct a review of the measures used in the Migration Act to manage the use
and disclosure of potentially sensitive information to ensure these are consistent
with principles of procedural fairness and the court’s judicial review function,
including a whole of government review of schemes which manage the use of
national security and law enforcement information in judicial review matters.

22 For example, the Migration Act 1958 (Cth) controls the disclosure of information by the Department of Home Affairs to tribunals conducting merits
review of migration decisions when the Minister certifies that disclosure would be contrary to the public interest (for a specified reason): see sections 375,
375A, 437, 438, 473GA and 473GB.
23 In particular, the National Security Information (Criminal and Civil Proceedings) Act 2004 (Cth). For further discussion, see Law Council of Australia,
Submission to Parliamentary Joint Committee on Intelligence and Security, Parliament of Australia, Inquiry into the Migration and Citizenship Legislation
Amendment (Strengthening Information Provisions) Bill 2020 (1 July 2021).
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Privacy and data
A. Review of the Privacy Act 1988 (Cth)
The Law Council notes that the Privacy Act 1988
(Cth) (Privacy Act) has now been in operation for
over 30 years and that the Privacy Amendment
(Private Sector) Act 2000 (Cth) was introduced
some 20 years ago, extending privacy obligations
to the private sector to provide a minimum set of
privacy protections for individuals.
The Law Council considers that the Privacy
Act, can be enhanced to better equip entities,
regulators, and individuals to deal with emerging
technologies and new methods (and speed) of
generating and transferring information.
The world has transformed considerably since
the Privacy Act’s inception with the advent of
the internet facilitating a proliferation of data
and information. Social media, new banking and
payment methods, and a shift to move business
to online formats (including legal transactions
such as conveyances, and anti-fraud measures)
have substantially altered the way in which we

use, treat and generate information. The amount
of personal information (much of which will be
considered sensitive) being transferred with little
to no oversight has expanded exponentially,
and the Law Council is of the view that Privacy
Act can be modified to better safeguard
against misuse, mistake, or malfeasance. The
implications for an individual in the event
of a privacy breach can be significant, and
permanent.
The Law Council notes that the AttorneyGeneral’s Department is currently conducting
a Review of the Privacy Act to ensure privacy
settings empower consumers, protect their data
and best serve the Australian economy.

The Law Council calls for a commitment to:
•

Continue the current review of the Privacy Act to ensure greater protection of the
privacy of Australians and prohibiting the invasion of privacy and the misuse of
private information.

•

Informed by the current review, reform the Privacy Act with a particular focus on
balancing the rights of individuals and the level responsibility and accountability of
relevant entities.
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B. Artificial intelligence and automated assistance in
administrative decision-making
Increasingly, new and amended Commonwealth
legislation is empowering senior Commonwealth
officials to arrange for the use of computer
programs to exercise statutory powers and
functions, including to make, and assist in
making, administrative decisions. 24 Given the
Australian Government’s stated ambition to
develop new data science capabilities and tools,
automated administrative decision-making
processes are likely to become increasingly
prevalent.
When automated processes are suitably
applied, particularly to implement properly
made, objective, data-based decisions, they
can enhance accuracy and efficiency in public
administration. However, it is widely accepted
that risks can arise when applied to decisions
which require the exercise of discretion or
subjective judgment.
While there is guidance material available to
assist those officials make responsible and
informed decisions about how to make those
arrangements,25 it is not apparent that there is
any independent scrutiny or evaluation of how
these are operating in practice. Further, there is
recent experience in Australia of dysfunctional
automated decision-making systems managed
by Commonwealth agencies with significant
costs to the Australian community.26 The AHRC

in its Human Rights and Technology Final Report
has recommended that a number of checks and
balances be introduced regarding the use of AIinformed decision making (including notification,
a right to reasons and a right to merits review).
The Law Council considers that additional
legislative protections are necessary to ensure
that:
•

individuals have the right not to be subject
to a decision based solely on automated
processing which produces legal (or other
significant) effects; and

•

suitable measures are implemented to
safeguard the individual’s rights, freedoms
and legitimate interests, including the rights
to obtain human intervention and to have
decisions reviewed.

These enforceable protections are enjoyed by
citizens in other countries (for example under
Article 22 of the General Data Protection
Regulation). Overseas jurisdictions are also
increasingly imposing necessary regulatory
checks and balances on the use of automated
decision-making.27

24 These include among others: Australian Citizenship Act 2007 (Cth), Biosecurity Act 2015 (Cth), Business Names Registration Act 2011 (Cth), Fisheries
Management Act 1991 (Cth), Migration Act 1958 (Cth), Patents Act 1990 (Cth), Plant Breeder’s Rights Act 1994 (Cth), Social Security (Administration) Act
1999 (Cth).
25 Commonwealth Ombudsman, Automated decision-making better practice guide (updated 2019).
26 For example, Centrelink’s Online Compliance Intervention scheme.
27 For example the Canadian Directive on Automated-Decision-Making, General Data Protection Regulation Art 22-4 and the European Commission’s
Proposal for a Regulation of the European Parliament and of the Council Laying Down Harmonised Rules On Artificial Intelligence (Artificial Intelligence Act)
And Amending Certain Union Legislative Acts (Brussels, 21 April 2021).
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The Law Council calls for a commitment to:
•

A review of the use of artificial intelligence and automated assistance in
administrative decision-making in Commonwealth legislation. The review should
consider whether additional regulatory controls are required to ensure that
automated decision-making systems meet community expectations and rule of law
principles with respect to the following issues:
◊ accountability;
◊ transparency;
◊ explainability;
◊ contestability;
◊ reliability;
◊ safety;
◊ risk management;
◊ fairness;
◊ anti-discrimination; and
◊ privacy protection and security.
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Workplaces and employment
A. Sexual harassment in Australian workplaces
The Law Council notes the Federal
Government’s Roadmap for Respect:
Preventing and Addressing Sexual Harassment
in Australian Workplaces (Roadmap)28
and, pursuant to that Roadmap, the Sex
Discrimination and Fair Work (Respect at
Work) Amendment Act 2021(Cth), passed in
September 2021.

recommendations of the Respect@Work report.
•

introduction of a positive duty on all
employers to take reasonable and
proportionate measures to eliminate sex
discrimination, sexual harassment and
victimisation, as far as possible;

The Law Council welcomed to opportunity
to participate in the Employment Legislation
Committee (Senate Committee) inquiry into
the Bill, including developing a comprehensive
submission, participating in the Senate
Committee hearing and providing detailed
responses to questions on notice.

•

provision of the AHRC with a broad inquiry
function to inquire into systemic unlawful
discrimination, including systemic sexual
harassment; and

•

amendment of the AHRC President’s
discretion under section 46PH of the
Australian Human Rights Commission Act
1986 (Cth) to terminate a complaint on the
grounds of time so that this discretion does
not arise until it has been 24 months since
the alleged unlawful discrimination took
place.29

These include, but are not limited to, the:

The Law Council reiterates that the recent
legislative reform was a positive step forward
in realising the recommendations of the
AHRC’s Respect@Work report, and notes
the Government’s planned continued rollout of the Roadmap. Nonetheless, the Law
Council maintains its position that further
amendments are required to give effect to the

The Law Council calls for a commitment to:
•

Work with stakeholders, including the Law Council and state and territory governments,
to review and implement the remaining Respect@Work Recommendations by the end
of 2022.

28 Being the Government’s formal response to Australian Human Rights Commission’s Respect@Work Report.
29 See also the Law Council’s National Action Plan to Reduce Sexual Harassment in the Australian Legal Profession (23 December 2020).
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B. Right to representation before the Fair Work Commission
Safe and productive workplaces are dependent
on workers being able to access to their full
entitlements and on both employers and workers
being able to resolve disputes in an efficient and
effective way.
Under section 596 of the Fair Work Act 2009
(Cth) parties must seek leave from the Fair

Work Commission (FWC) to be represented by
a lawyer or paid agent. This can result in delays
in pre-trial procedures, increased time spent
at hearings discussing irrelevant matters, a
greater number of adjournments, difficulties in
advancing settlement discussions, and increased
cost for parties.

The Law Council calls for a commitment to:
•

Increase resources for the federal courts and the FWC to ensure that employees and
employers are able to resolve disputes in an efficient manner. This should include the
provision of greater resources for alternative dispute resolution methods at an early
stage.

•

Repeal or amend section 596 of the Fair Work Act 2009 (Cth) so that those who come
before the FWC have an automatic right to be represented by a lawyer or paid agent.
Legislation that obliges parties appearing before any other tribunal in Australia to seek
leave to be represented by a lawyer or paid agent should be similarly amended.
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Medicare processing
Pursuant to the Health and Other Services
(Compensation) Act 1995 (Cth) (HOS Act),
claimants are obliged to refund the cost
of accident-related compensation medical
attendances to Medicare at the conclusion of
a personal injury matter. However, before the
refund can be processed, Medicare is required
to issue a Medicare Claims History Statement,
process the completed Claims History Statement
and issue a Notice of Past Benefits in compliance
with the HOS Act.
The Law Council is aware of significant and
worsening delays in the processing of Claims
History Statements and Notices of Past Benefits.
The provision of timely Medicare Statements
and Notices is a critical element in ensuring
that claimants receive their full entitlement to
settlement funds in an appropriate timeframe.
Medicare’s failure to comply also delays the
prospect of settlement and increases the cost
of litigation in circumstances where a legal
practitioner is unable to quantify the amount of
compensation that they are seeking on behalf
of their clients or properly advise clients on any
deductions that may be available. The delays
are creating significant additional stress for
claimants.

reached settlement, judgment or has entered
a reimbursement arrangement. This policy
does not appear to comply with the timeframes
mandated by the HOS Act (namely sections 17(6)
and 33D).
Failure to meet statutory timeframes has also
meant that the Commonwealth is often forfeiting
receipt of refunds it is owed under the current
legislative regime.
The Law Council and the various state law
societies would be pleased to continue working
with Medicare on improvements with a number
of suggestions having already been made
to achieve faster response timeframes. An
immediate improvement would be to remove
certain claims from the repayment obligation
entirely (for example, historical sexual abuse
claims where medical expenses for claim
related treatment date back many years and are
sometimes challenging to appropriately identify
by claimants).

The Law Council is also aware of Medicare’s
current policy that a request for a Claims
History Statement will only be processed at two
stages of the matter, namely at the beginning
of the matter, and when the matter has

The Law Council calls for a commitment to:
•
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Improve the processing of Medicare Claims History Statements and Notices of Past
Benefits to ensure that Medicare is meeting the timeframes set out in the HOS Act.
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Class actions and litigation funding
Class actions and litigation funding,
appropriately regulated, are important
components of access to justice for Australians.
The Law Council sees an important need for
properly targeted reforms to ensure meritorious
claims may be litigated with and to improve
outcomes for class members and ensure that
they receive a share of the claim proceeds which
is fair and reasonable. Recent reform draft
legislation tabled in Parliament, while purporting
to support laudable goals, was materially
misguided in many respects of its design in
seeking to achieve these outcomes. A better
solution is needed.

The Law Council considers that increasing court
powers to oversight class actions and their
funding is the best mechanism to protect and
maximise fair returns to class members, to avoid
uncertainty and wasted cost for plaintiffs and
defendants, and to reduce the availability of
funding for meritorious claims.

The Law Council supports targeted reforms that
include:
•

the abolition of laws seeking to regulate class
actions as managed investment schemes
(any regulation should be bespoke and fitfor-purpose); and

•

confirmation through legislation of the
power and discretion of the courts to grant
common fund orders and more effectively
oversee and control legal and funding fees in
class actions.

The Law Council calls for a commitment to:
•

Work constructively with stakeholders, including the Law Council, in relation to the
design of any legislative reform to class actions and litigation funding to ensure that
such reform improves outcomes and access to justice for Australians, without resulting
in unintended negative consequences.
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Charities and not-for-profit sector
In 2017, an independent Review Panel was
commissioned to undertake a review of the
legislation of the Australian Charities and
Not-for-profits Commission (ACNC). The
Strengthening for Purpose: Australian Charities
and Not-for-profits Commission Legislation
Review Report was released in May 2018.
The Australian Government responded to this
Report in March 2020 but a number of the
recommendations of the Review Panel have not
been actioned.
Many of the recommendations of the Review
Panel which have not yet been actioned are
straightforward and would enhance regulation
of the sector. Other recommendations would
further develop the law in this relatively new area
of statutory regulation.
Australia’s current fundraising laws are complex,
not fit-for-purpose and create an unnecessary
regulatory burden on charitable fundraising.
Australia has seven different sets of fundraising
laws which were largely developed before the
internet, or the introduction of the Australian
Consumer Law. Charities are required to gain
permission under each of these laws to fundraise
online, and then need to comply with and report
to seven different state and territory regulatory

bodies. Charities have moved more and more
of their fundraising efforts online during the
COVID-19 pandemic. However, these efforts
have been fettered by the current regulatory
framework.
In December 2021, the Australian, states and
territory governments, through the Council on
Federal Financial Relations, agreed to develop
a national fundraising framework which will
reduce red tape faced by charities while retaining
safeguards to maintain public confidence. A
national fundraising framework working group
will be established to develop and implement the
reforms.
The Law Council is aware that significant roles at
the ACNC will become vacant in the near future.
It is important that an open and transparent
appointments process is implemented for the
significant roles of the ACNC Commissioner
and members of the ACNC Advisory Board.
This process should include advertising
nationally for applications from suitably
qualified persons and engaging with relevant
parliamentary committees and shadow ministers
with responsibilities for charities and not-forprofits at preliminary stages in the appointment
process.

The Law Council calls for a commitment to:
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•

In continued consultation with state and territory governments, develop and implement
reforms to charitable fundraising so that charities and not for profit entities can
fundraise in all Australian States and Territories with consistent reporting obligations.

•

Undertake consultation with the sector on progressing appropriate reforms as
recommended by the ACNC Legislation Review 2018 with a view to achieving effective
regulation of the not-for-profit and charity sectors and the reduction of red tape, for the
benefit of the community.

•

Implement an open and transparent appointments process for the significant roles of
the Australian Charities and Not-For-Profits Commissioner and members of the ACNC
Advisory Board.
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Modernising business practices
A. Document execution
Experience during the COVID-19 pandemic, and
during the bushfires in the summer of 2019-20,
has rightfully hastened the adoptions of modern
business practices such as electronic document
execution.
It is also critical that Australia keeps pace
modern global business practices.
The Law Council is particularly supportive of
reform measures that will streamline rules and
create a consistent set of document execution
requirements across jurisdictions. While state
and territory legislation largely govern execution
of documents, the Commonwealth can lead

the way in harmonising, where possible,
electronic (and indeed paper-based) execution
requirements across the states and territories,
not just in cases of emergency, given that
commercial and personal transactions regularly
cross jurisdictional boundaries. The absence
of such uniformity, through the period of the
COVID-19 pandemic, has significantly hampered
the efficacy of reforms.

The Law Council calls for a commitment to:
•

Progress work in collaboration with states and territories in relation to the modernising
of business practices, including consistency and modernisation in the execution of
documents and witnessing requirements.
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B. Electronic conveyancing
State and territory governments, supported
by industry, are currently working together to
deliver interoperability, and therefore greater
competition, between Electronic Lodgement
Network Operators (ELNOs). Interoperability
would allow lawyers and conveyancers who
subscribe to one ELNO to complete a transaction

with lawyers and conveyancers subscribed to
another ELNO, without having to subscribe
to all operating ELNOs. The Commonwealth
should continue to oversee this process and
encourage and support the introduction and
implementation of interoperability.

The Law Council calls for a commitment to:
•
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Encourage and support the implementation of interoperability and competition between
ELNOs.
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Anti-money laundering laws and lawyers
A 2016 statutory review of the Anti-Money
Laundering and Counter-Terrorism Financing
Act 2006 (Cth) recommended that a cost-benefit
analysis be conducted and options be developed
in consultation with affected sectors to extend
the current regulatory regime (Tranche 1) to
lawyers (Tranche 2). The Senate Legal and
Constitutional Affairs References Committee
returned to the question of Tranche 2 in 2021
and is yet to report at the time of writing.
If applied to lawyers, Tranche 2 will erode public
access to justice and the integrity of our justice
system. Client legal privilege and confidentiality
are threatened by Tranche 2 and the Law
Council opposes its application to lawyers.
Tranche 1 was designed for banks, which
continue to report difficulties complying with
the onerous and complicated regime, despite

considerable expense to them and their
customers. The extension of these laws to legal
practitioners, who already belong to one of the
most regulated professions in Australia, would be
very costly and potentially overwhelm mediumsized and small firms, and sole practitioners.
Further, legal services would be less affordable
and even more out of reach for Australians,
generating more demand on the underfunded
legal assistance sector and having a chilling
effect on access to justice.
Given the unique role of lawyers as officers of
the court, the distinctive structure of the sector,
the paucity of evidence of risk and extremely
high costs of compliance, it is difficult to see how
Tranche 2 could survive any properly conducted
cost-benefit analysis.

The Law Council calls for a commitment to:
•

Continue to consult with the Law Council and its Constituent Bodies prior to any
decision to extend the anti-money laundering regime to legal practitioners.
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Climate change and environmental laws
A. Climate change
The impacts of climate change and its farreaching consequences will continue to shape
domestic and international legal frameworks into
the future.
These developments have presented
practitioners, educational institutions and the
legal profession at large with novel and complex
challenges with respect to the development,
understanding and practice of the law and
prompted legal practices to adapt at a structural
level.
Comprehensive and coordinated mitigation and
adaptation strategies must be implemented to
minimise the physical an economic harm caused
by climate change and to adapt to its effects.
Mitigation measures aim to limit net greenhouse
gas emissions. Adaptation measures aim to
minimise the harm caused by climate change.
The United Nations Intergovernmental Panel
on Climate Change underlines that ‘large,
immediate and unprecedented’ global efforts
are required in relation to both mitigation and
adaptation measures.30
Responding to climate change involves managing
transition risks, which relate to the process of
adjustment towards a low-carbon economy.
The global transition is also likely to lead to new
opportunities for Australian society and business
entities and these opportunities are beginning to
be explored.

Multiple sectors, industries and businesses
are, and are likely to continue being, impacted
by the physical risks of climate change and
the transition towards a low carbon economy.
Many are already identifying, evaluating and
addressing climate-related risks. There is
business support for greater long-term certainty
on climate change policy. Across the business
and community sectors, there is consensus
about the need to support just transitions for all
Australians.
Australia will increasingly be required to consider
the risks that climate change poses to the
enjoyment of human rights, as well as the role of
human rights obligations in informing measures
taken to mitigate and adapt to the changing
climate and its impacts. A diversity of impacts
and rights will be engaged and for First Nations
people, self-determination and cultural rights
will be particularly important.
The legal implications of climate change are
increasingly being tested before Australian
courts. The next phase of development of
Australia’s domestic regulatory response to the
physical and transition risks posed by climate
change must offer long-term solutions with
higher levels of ambition and predictability.
Australia’s international law obligations and rule
of law principles must be paramount in driving
this domestic legislative response.

30 Intergovernmental Panel on Climate Change, Global Warming of 1.5°C (Special Report, 2018) ch 3, 177, 276-7.
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The Law Council calls for a commitment to:
•

Review, as a matter of high priority, current federal domestic legal frameworks
regarding adaptation and mitigation to climate change, and legislate to fill any gaps, to
ensure that they:
◊ fully implement Australia’s international law obligations with respect to climate
change. These include Australia’s obligations under the United Nations Framework
Convention on Climate Change and the Paris Agreement and other relevant
international agreements to which it is a signatory.31 Implementation measures
should respect the principles underpinning these agreements, including the adoption
of measures to mitigate and adapt to the physical and transition risks of climate
change that:
*

reflect Australia’s highest possible ambition;

*

are consistent with sustainable development principles;

*

are based on the best available scientific knowledge; and

*

are cost-effective so as to ensure global benefits at the lowest possible cost;

◊ respect, protect and fulfil Australia’s international human rights law obligations under
relevant treaties, as well as the UNDRIP, in terms of both mitigating the effects of
climate change on human rights, and informing the adaptation response;
◊ give effect to rule of law principles – in particular ensuring that the law promotes
certainty and clarity for those affected by climate change mitigation responses; and
◊ provide a response that is fair and equitable, promotes public confidence and
advances a just transition for affected communities.32
•

Ensure that Australia’s future federal domestic legal frameworks adhere to the same
principles described above.

31 United Nations Framework Convention on Climate Change, opened for signature 9 May 1992, 1771 UNTS 107 (entered into force 21 March 1994); The
Paris Agreement, opened for signature 22 April 2016 [2016] ATS 24 (entered into force 4 November 2016).
32 An expanded outline of the relevant principles which should apply in this area is set out in the Law Council’s Climate Change Policy Statement (2021).
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B. Reform of Australia’s environmental legislation
The Law Council’s longstanding view is that
the Commonwealth should be demonstrating
leadership in biodiversity conservation and
environmental protection, given its unique role
sitting at the apex of government in Australia
and its independence of particular State and
Territory interests. Australia is a signatory to
some 33 key treaties and protocols regarding the
environment. The Australian Government must
remain at the helm in ensuring that Australia’s
obligations under those treaties and protocols
are met.
In October 2020, Professor Graeme Samuel
AC provided the Australian Government with
his Final Report of the Independent Review of
the Environment Protection and Biodiversity
Conservation Act 1999 (Cth). The Report
made a ‘highly interconnected suite’ of 38
recommendations, drawing on months of
stakeholder consultations and the consideration
of over 30,000 written submissions.
The Final Report is a thorough and
comprehensive blueprint for the much-needed
reform of the Environment Protection and
Biodiversity Conservation Act 1999 (Cth) (EPBC
Act) and sets out a staged process for that
reform. The blueprint addresses issues with
the text of the Act itself and key shortcomings
in its administration, including the need for
improved acknowledgement and engagement
of Indigenous knowledge and the need to
improve the quality of data to underpin decisions
made under the Act. The Final Report’s
recommendations are designed to address
concerns held about the need to ‘streamline’
the environmental impact assessment and
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approval process in the existing EPBC Act and
corresponding State and Territory legislation,
without sacrificing the protection of the
environment or public trust in the system.
The Final Report:
•

consistently references climate change,
underlining the need for the development
approval and other processes established
by the EPBC Act to acknowledge and
account for the impact of climate change
on the matters of national environmental
significance (MNES) that it protects.
Comprehensive climate change mitigation
and adaption measures, as called for
above, are also integral to achieving the
environmental protection objectives of the
EPBC Act;

•

addresses the failure of the EPBC Act to
maintain or restore Australia’s unique natural
environment. It identifies opportunities to
arrest this failure through better strategic
and regional planning and greater alignment
of Australia’s biodiversity and carbon
markets; and

•

proposes that a full suite of nine National
Environmental Standards be immediately
developed for public comment, through
a transparent and consultative process.
This includes the four detailed Standards
developed by Professor Samuel.

The Law Council calls for a commitment to:
•

Provide a comprehensive Commonwealth response to Professor Samuel’s
recommendations, which fully reflects the Australian Government’s fundamental role
in taking strong action to protect the environment for the benefit of future generations,
as part of the common interests of all Australians, and in ensuring national compliance
with Australia’s international obligations.

•

Immediately develop for public consultation a full suite of nine National Environmental
Standards, reflecting those put forward by Professor Samuel, before proceeding with
substantive reform to the EPBC Act and any detailed development of approvals bilateral
agreements.
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Developing and strengthening legal
professional associations in the Pacific
region
Australia has an important role to play in
contributing to the realisation of Goal 16
(Peace, justice and strong institutions) of the UN
Sustainable Development Goals in the Pacific. In
particular, targets:
•

16.3 to promote the rule of law at the
national and international levels and ensure
equal access to justice for all;

•

16.6 to develop effective, accountable and
transparent institutions at all levels;

•

16.7 to ensure responsive, inclusive,
participatory and representative decisionmaking at all levels; and

•

16.8 to broaden and strengthen the
participation of developing countries in the
institutions of global governance.

Self-governing and independent legal
professional associations are fundamental to
the rule of law and the protection of human
rights. They uphold and defend the proper

separation of powers – in particular, a strong and
independent judiciary – and monitor legislation
and the exercise of executive power. They also
cooperate with governments to ensure that
everyone has effective and equal access to
justice. These activities promote economic and
social stability, good governance and an effective
justice system.
The Law Council worked to establish of the
South Pacific Lawyers’ Association (SPLA),
a regional organisation comprised of legal
professional associations and lawyers’ groups
representing seventeen jurisdictions across the
South Pacific. SPLA works to support, develop
and strengthen law societies and bar associations
in South Pacific jurisdictions, and build the
knowledge and skills of South Pacific lawyers.
The Law Council continues to serve as the SPLA
Secretariat.

The Law Council calls for a commitment to:
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•

Support the development and strengthening of legal professional associations in the
South Pacific, including by working in collaboration with existing initiatives of the Law
Council of Australia and the South Pacific Lawyers’ Association.

•

Provide funding for specialised training for legal practitioners in the South Pacific region
which can be delivered through the South Pacific Lawyers’ Association.
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