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Introduction
The Justice Project is the Law Council’s national review into the state of access to justice for
people in Australia, who face significant economic and social disadvantage. It is being
overseen by a Steering Committee of eminent lawyers, jurists and academics, chaired by
former High Court Chief Justice, the Hon. Robert French AC.

The Project concentrates on 13 groups
experiencing significant social and economic
disadvantage, including:
•

Aboriginal and Torres Strait Islander
peoples;

•

People with disability;

•

Older persons;

•

People experiencing economic
disadvantage;

•

Homeless persons;

•

Children and young people;

•

Prisoners and detainees;

•

People who have been trafficked and
exploited;

•

LGBTI people;

•

Recent arrivals to Australia;

•

Asylum seekers;

•

People who experience family violence; and

•

People in rural, regional and remote areas
of Australia.

It is recognised that such distinctions between ‘groups’
can be artificial, as people have diverse needs and
intersectional identity, and often experience multilayered
and cumulative disadvantage. However, such an approach
it is hoped, helps to ensure that the justice needs of
often-overlooked groups, such as people with disability,
LGBTI communities and people who are trafficked or
exploited, are better understood. It has also allowed the
Law Council to engage and build relationships with new
stakeholders, as well as strengthen its existing stakeholder
relationships on access to justice issues.
The Law Council has long been involved in promoting
equality before the law and funding for legal assistance
services, as well as sustainable court funding. The Justice
Project is an extension of this work. The Law Council
believes that the legal system should be fair, just and

accessible to the people who need to use it. It should be
responsive to their needs and properly resourced.
The Project will inform the Law Council’s ongoing work
on access to justice and law reform, by providing a strong
evidence base, and greater context, for the Law Council’s
advocacy on these issues. It is hoped that the Project will
also be used as a future resource for the legal profession
and other stakeholders. While many lawyers, particularly
those who work regularly with people experiencing
disadvantage, are well informed, this Project will help the
Law Council enlighten the broader profession about the
latest thinking on law, policy and practice on access to
justice issues.
It is recognised that there have been many access to
justice reports and inquiries over the years. The Law
Council’s approach is somewhat different as the Project
investigates in greater depth issues of disadvantage
and access to services, and examples of laws, policies
and practices which have a disproportionate effect
upon people experiencing significant disadvantage, or
undermine their capacity to seek outcomes through the
justice system. Previous reports have had both a broader
lens – encompassing middle Australia – and a narrower
one – focusing on services, but not on laws, policies and
practices. Additionally, as a permanent independent
body, the Law Council can engage in sustained advocacy
about its findings, unlike most bodies brought together for
inquiry purposes.
This Progress Report provides an update on the Project,
drawing particularly upon the emerging themes identified
during consultations with stakeholders during August
and September 2017. These themes generally reflect,
and augment, the research findings in the Project’s
consultation papers. However, the emerging themes
identified thus far are not exhaustive or final, and
further distillation of key themes and prioritisation of
recommendations is still required. In particular, the Law
Council is considering how the material discussed in the
Project’s submissions aligns with the themes identified
during consultations, and in its earlier research papers.
Together, these will inform its final report, to be released
in 2018.
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Methodology
The Project methodology consists
of five stages involving a:
•

literature review;

•

release of consultation papers;

•

consultation and submission phase;

•

progress report; and

•

final report.

The first stage involved undertaking a comprehensive
literature review for each of the groups identified in
the Terms of Reference, with a focus on identifying
‘what’s working’ for each group, according to a common
framework of key strategies. In drafting the literature
review, the Law Council was assisted by subject-matter
expert groups. The literature review formed the basis of
the consultation papers.
In early August, the Law Council released 14
consultation papers online, including 13 papers relating
to the groups identified in the Terms of Reference and
one overarching introductory paper which outlined the
Project methodology and consultation questions.
To enhance accessibility, an ‘Easy Read’ and audio
version of each paper was made available online.
The papers were accompanied by infographic material
and a comprehensive Communications Toolkit to assist
organisations and individuals promote the Project.
Following the release of the consultation papers,
2017 Law Council President, Ms Fiona McLeod SC, and
members of the Law Council Secretariat engaged in
consultations across Australia. During this time, the
Law Council also received submissions from interested
stakeholders and members of the public.
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Consultations
Throughout August and September 2017, Law Council
President, Ms Fiona McLeod SC, and members of the
Law Council Secretariat conducted 133 consultations,
including with government agencies, non-government
organisations, advocacy and peak bodies, legal assistance
services, court and tribunal personnel, sole practitioners,
academics, subject matter experts and community elders.
Some earlier consultations were also held during March
and April 2017, taking advantage of earlier Presidential
travel opportunities. Consultations involved both formal
discussions and site visits, and were held in a range of
urban, regional and remote locations. They included
locations in each State and Territory, including Darwin,
Maningrida, Townsville, Brisbane, Bourke, Sydney,
Canberra, Mildura, Melbourne, Hobart, Adelaide,
Kalgoorlie and Perth. Consultations also occurred with
several stakeholders attending the National Conference
of Community Legal Centres in Canberra in early August
2017. While comprehensive, the consultation process
was not exhaustive, with time and resource constraints
shaping the location and timing of consultations, given
the Law Council’s position as a small independent body.
The Law Council recognises that a larger, governmentfunded inquiry may have included public roundtables
canvassing the direct views of affected individuals, as well
as further consultations across each of the 13 groups
identified.
The Law Council is grateful for the positive engagement
by stakeholders across all jurisdictions, and the
considerable willingness by many organisations and
individuals to assist with the Project. Consultations
reinforced many of the key issues identified in the
consultation papers, while also considering broader

relevant aspects of the justice system. Laws, policies
and practices which disproportionately affected
vulnerable groups, or undermined their ability to seek
justice, were often discussed, along with the roles
of various players in ensuring or delivering justice,
including lawyers, the courts, police, administrative
departments and policy makers. Stakeholders
provided their views about the state of access to
justice at both a local, jurisdictional-specific level
and at a systemic level. As well as focusing on key
challenges, consultations highlighted strategies that
are considered effective in increasing access to justice,
including diversionary, therapeutic and rehabilitative
programs; community legal education; professional
training; specialist and trauma-informed practice;
holistic, joined-up services; prevention and early
intervention; non-legal advocates; and communication
intermediaries.
However, consistent with findings made in the
consultation papers, a resounding message from
stakeholders was that lack of resources and shortterm, uncertain funding frameworks remains a
central challenge and critical barrier to progress.
Under-resourcing places pressure on those who
are the least empowered in our society to act. It
was evident across all jurisdictions that certain
groups of people are consistently falling through
the cracks of the justice system, and many laws and
policies have a disproportionate effect upon them,
often compounding their disadvantage. Measured,
evidence-based policy and law-making, which seeks to
overcome, rather than further entrench disadvantage,
must be prioritised. Other emerging themes from
consultations are discussed in greater detail below.
The Justice Project
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Submissions

Next steps

The Law Council has now received 129 submissions in
response to the Project. Submissions were received via
email, post, video and podcast, and the Translating and
Interpreting Service was also available for members
of the public to tell their story. The Law Council
received submissions from a broad range of relevant
stakeholders and individuals, including:

The Project will culminate in a final report, which is to
be released in 2018. The final report will build upon the
comprehensive research undertaken for the consultation
papers with detailed analysis of consultation questions
and responses, as well as incorporation of feedback from
stakeholders and subject-matter expert groups, and
material from submissions and consultations. The final
report will include recommendations for government at
all levels, for the legal profession, having regard to the
Law Council’s own role as the peak professional body, and
for other stakeholders as relevant. The recommendations
will be founded on the Law Council’s own research, and
informed by submissions and its consultations with
subject-matter experts, key stakeholders, as well as the
Law Council’s Directors and the Executive.

•

Government departments;

•

Members of Parliament;

•

Academics and academic institutions;

•

Legal Aid Commissions;

•

Aboriginal and Torres Strait Islander legal services;

•

Family Violence Prevention legal services;

•

Community Legal Centres;

•

Judges;

•

Advocacy organisations;

•

Peak bodies;

•

Frontline support services;

•

Non-government, not-for-profit organisations;

•

Private practitioners and law firms;

•

Commissioners at State and Federal level;

•

Courts, Tribunals and Ombudsman;

•

Office of the Public Advocate;

•

International organisations; and

•

Members of the public who identified with one or
more groups listed in the Terms of Reference.

As a non-government, advocacy body, the Law
Council will use this Project as leverage for its
ongoing work and advocacy on access to justice
and broader law reform issues, including to
support follow-through on the many reports
and recommendations that have been made
in the past, and remain unimplemented by
governments.

The Law Council is currently considering these
submissions as it drafts its final report. These
submissions reflect or elaborate on the key issues
identified in the consultation papers, as well as offering
additional perspectives. They have highlighted critical
areas of concern, provided additional research material
and evidence, and identified areas for improvement in
the Project.
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Emerging
themes
We need to build a common understanding of what
access to justice looks like within our community,
and of our society as a just society.
We heard that:
•

•

•

•

 quality before the law and access to justice are
E
fundamental to the rule of law in Australia. People
who experience significant disadvantage should not
‘fall through the cracks’ of the system.

 etting a second chance when a person has
g
made unwise mistakes but wants to get back
on track and contribute to the community;

•

an employee getting the money owed by a
dishonest employer who refuses to pay;

 eyond formal institutions or abstract notions,
B
access to justice is commonplace, concrete and
embedded in everyday lives. Ordinary problems
often have critical legal dimensions which need
resolving, but often go unrecognised.

•

 aving the police take a person seriously
h
when he or she makes a complaint;

•

 nsuring schools are accessible for children
e
with disability;

•

exiting an unfair door-to-door sales
contract; and

•

 etting legal help or representation in court
g
and achieving a fair outcome.

For example, access to justice can look like:
•

6

 etting arrangements in place to resolve
g
people’s spiraling debts or fines when they
have lost their jobs or when times are
difficult;

•

s orting out people’s family disputes calmly
before things get out of control;

•

 eeping a roof over people’s heads when
k
they escape family violence;

•

having a voice in whether someone else is
appointed to take over a person’s affairs, or
whether their children are taken away;

•

 etting access to a person’s pension or
g
grandchildren;

The Justice Project

•

 hese everyday, often civil and family, legal issues
T
are significant to everyone’s lives – including people
experiencing hardship or disadvantage.

•

We need to build a common understanding of our
community as a just society, beyond one which
simply maintains law and order. This is essential
to underpin our commitment to an effective,
functioning justice system, of which access to justice
is an integral component.

Case study

Federation of Community Legal Centres,
Victoria: ‘We need to build an understanding
of what legal work and access to justice
looks like, not just what’s working’.
Redfern Health Justice Partnership:
‘Clients, health and hospital staff and social
workers do not recognise everyday legal
issues, particularly civil issues – for example,
housing related issues are a legal problem’.
Kalgoorlie Elders: ‘Our justice system should
be viewed as a barometer of society’.

•

 he legal sector should work with other sectors
T
of the community to progress practical, targeted
measures which increase awareness of these
concepts. Simple measures within civics education
could also be pursued.

•

	 levels of government should commit to building
All
a shared understanding of access to justice, and
its role within a just society, and ensuring that it
becomes a reality through leadership and adequate
funding.

‘A 28-year-old mother presented at
hospital at 20 weeks gestation in
pregnancy. She was referred to a
social worker due to psychosocial
issues, and because all her other
children had been removed at birth
and were in the care of Family and
Community Services (FaCS). She
also had ongoing drug use, mental
health issues, and was a victim of
domestic violence perpetrated by
the father of the unborn child. The
client was absolutely terrified of
working with FaCS. The health worker
referred her to our solicitor … She was
provided with advice about the way
FaCS worked, her rights, and their
processes. She engaged with FaCS in
the pregnancy for the first time and
entered into residential rehabilitation.
She continued to see the solicitor to
get advice on FaCS directives and a
case plan. She was discharged with
the care of her baby into a long term
residential rehabilitation service.
Our solicitor also helped her to get an
intervention order … She currently
still has her baby in her care.
The baby is thriving and meeting all her
developmental milestones’.
Redfern Legal Centre Health Justice
Partnership nurse
The Justice Project
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Emerging themes
Access to justice underpins healthy,
functioning communities.
We heard that:
•

 ealthy and vibrant communities rely upon access
H
to a range of professionals, including lawyers.

•

 here is increasing recognition that access to justice,
T
when delivered appropriately and effectively, means
better health and wellbeing for individuals and
communities.

•

 ulti-disciplinary alliances should be progressed
M
to foster, advance and consistently capture these
broader health, social and economic benefits.

•

 onversely, the consequences of a failure to access
C
justice are profound. These can include:
•

people giving up when children are taken into care,
even when parents have recourse to have them
returned;

•

families being split when children are put into
state care;

•

people being evicted, resulting in homelessness;

•


people
remaining at risk of harm or exploitation –
for example family violence victims, people with
disability or older people at risk of abuse and/or
exploitation by their carers;

•

people being returned to their countries of
origin to face persecution, torture or death;

•

 roblems escalating from civil or family
p
matters, to criminal matters; and

•

flow-on taxpayer costs within other portfolios
– such as housing, social security, health and
prisons – from problems which could have been
resolved with earlier intervention.

Victoria Legal Aid Health Justice Partnership,
Mildura: ‘Medicos ask why would we need legal
aid? We have delved into practical examples to
show them what we mean … For example,
a health client kept getting injuries because
they were falling over in their house – so we
needed to explain that the legal problem is
why wouldn’t the landlord put up railings in the
house?’

Case study
‘Jack is an older Aboriginal man who suffers from numerous impairments, including double
amputation, significant hearing loss and mental impairment. He also has very low literacy.
Jack had taken out a personal loan without realising how big the repayments were going to
be. He could not afford to eat or buy essential medicine if he was making the repayments.
Jack already had a large credit card debt with the same lender, who had encouraged Jack to
take out the personal loan to refinance his credit card debt. However, the personal loan was
for a larger amount of money than Jack owed on the credit card … With our financial
counsellor, we advocated for Jack and eventually convinced the lender to waive the debt
completely as an unconscionable loan. Our assistance has ensured that Jack has received the
legal and personal help he needed to better manage his financial affairs, which alleviated his
stress and resulted in positive health impacts, such as an improvement in his mental health
and ability to manage his diabetes’.
Central Coast Community Legal Centre, New South Wales
8
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Emerging themes
The justice system is struggling
to help people effectively.
We heard that:
•

•

 he justice system is under-resourced and under
T
extreme pressure, and consequently, vulnerable
people are missing out on timely and effective
help, increasing their risk and vulnerability. Underresourcing places pressure on those who are the
least empowered to act.

Some people consistently fall through the cracks,
particularly those with intersectional disadvantage
and complex needs. Women miss out more
freequently than men.

•

Insufficient resourcing significantly reduces the
capacity of courts and tribunals to deliver timely
justice in the face of increasing demand for services.
For example, family law courts are struggling to
meet high levels of demand. In some registries the
wait for a trial can be three years. Meanwhile, the
Federal Circuit Court is experiencing unsustainable
demand pressures, and the Victorian summary
crime system has been independently reviewed as a
system in crisis.

•

 lack of funding for one area of the justice system
A
simply results in cost-shifting to other areas, often
causing additional expense and delay. This is an
inefficient use of taxpayer funding. For example:

Decades of inadequate government funding have
led to a situation in which 14 per cent of the
population live under the poverty line, yet legal aid
representation is only available for eight per cent of
Australians.
•

•

Most people charged with crimes, or requiring
representation in family law matters, do not
qualify for legal aid grants due to stringent
means and assets tests. People who are cash
poor but have some assets can expect not to
receive help – including many older Australians,
rural Australians, and mothers seeking to leave
violent relationships.
 here is little legal aid available for
T
representation in civil matters, which
accounted for just 2.3 per cent of all legal aid
grants in 2016-17.

•

In 2015-16, nearly 170,000 people were turned
away nationally from community legal centres,
which help the community with legal advice, legal
information, referrals and casework.

•

 boriginal and Torres Strait Islander peoples
A
experience extremely high levels of unmet legal
need for criminal matters, contributing substantially
to their over-incarceration. There are also serious
gaps in Aboriginal and Torres Strait Islander family
and civil law services. Some Family Violence
Prevention Legal Services report turning away 3040 per cent of people seeking assistance. Failure
to provide help to victims of violence increases
the likelihood of further harm, homelessness and
sustained disadvantage.

•

•

‘Postcode justice’ remains a real issue across
Australia, with critical access to justice gaps
depending on the region and jurisdiction in which
people live. This includes gaps in legal services,
specialist court lists, diversionary sentencing
options and critical services such as interpreters,
rehabilitation programs, mental health services, and
bail accommodation.

•

a lack of legal assistance results in court
delays to assist self-represented litigants, who
must act for themselves in often enormously
stressful circumstances; and

•

f unding cuts in one legal assistance area result
in additional pressures elsewhere across the
sector to meet the gaps – including upon the
pro bono sector, which can never be expected
to take the place of government-funded legal
assistance.

Women’s Legal Service Tasmania: ‘In North
West Tasmania, whole areas are affected by
conflict of interest problems – people are left to
self-represent’.
Mission Australia, Bourke: ‘There is nowhere
for kids to detox in rural areas: you can go to
juvie at 10, but can’t go somewhere to detox.’
Private practitioner, Mildura: ‘Whole regions
of New South Wales are worse off than urban
areas due to a lack of diversionary options –
a whole layer of sentencing is missing’.

The Justice Project

9

Emerging themes
Certain laws, policies and practices are counter-productive
and serve to compound disadvantage.

We heard that:
•

•
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•

 here are also strong concerns that laws and
T
policies are often applied in an inappropriate
manner – such as with respect to ‘over-policing
and under-policing’ by some police and negative
attitudes amongst some judicial officers.

•

 his approach to law-making and enforcement
T
has coincided with a period of sustained cuts to
legal assistance funding, meaning that less help is
available while demand continues to grow.

•

 easured, evidence-based policy and law-making
M
is necessary, which seeks to overcome, rather than
further entrench disadvantage. This would have
close regard to the likely social impact of proposed
laws and policies, and to whether legislative
responses are the most appropriate and effective
response compared to alternative measures.

 ertain laws, policies and practices
C
disproportionately affect, and reinforce disadvantage,
in vulnerable groups, such as:
•

‘law and order’ measures including mandatory
sentencing and tough bail and parole
conditions;

•

 ublic nuisance offences and prohibited
p
behaviour orders;

•

fines and civil infringements;

•

‘three strikes’ policies – for example for eviction
of public housing tenants; and

•

many migration and asylum seeker policies.

 he law, and the justice system, is being used too
T
often to manage social and behavioural problems,
in the absence of measures which could more
effectively address underlying needs and causes.

The Justice Project

Case studies

‘One woman called police several times
because people were running amok
in her house and she wanted them out,
she had a no alcohol notice on the
door – but the police never showed.
Two days later she got an eviction
notice’.
Caxton Legal Centre, Queensland:
‘Objectionable behaviour as a ground
for eviction from social housing
disproportionately impacts disadvantaged
people, resulting in homelessness and child
removal. Policing of public drinking unfairly
targets Aboriginal people’.
Justice Connect: ‘Eviction laws, transport
fines and laws banning rough sleeping are
compounding homelessness problems –
is this the best lever to respond to human
need?’
Mental Health Law Centre, Perth: ‘Prison
is the biggest mental health hospital facility in
Western Australia … 60-70 per cent of the
offences I deal with have to do with a manic
relapse. Our clients are uniformly victims of
trauma’.
Victorian Aboriginal Legal Service: ‘Overincarceration is a symptom, you need to
address the underlying causes including poverty,
trauma, mental health, housing, and racism’.
Private practitioner, Mildura: ‘Kids in outof-home care are getting criminal records for
behaviour that would not be criminalised at
home’.
Benevolent Society Child Protection
roundtable, Sydney: ‘Multi-disciplinary
collaboration is needed so that non-legislative
alternative strategies are well-understood,
instead of adopting the default position of the
law and the courts’.

Elders discussion, Kalgoorlie

‘An elderly man who has muscle
damage due a stroke, can’t use his
left-hand side of his body, can’t put
his arms behind his back, he has no
criminal record, was with his grandson
taking the train. Due to his young age,
the grandson travelled free on public
transport in Perth. The transit guards
asked him why is your grandson getting
on for free, he answered don’t be a
dickhead, he’s a young child so he’s
free. The transit guards surrounded
him and jumped him, huge transit
guards tried to put his hands behind
his back, his arms were locked and
couldn’t do that, they thought he
was obstructing them. The grandson
was traumatised, the elderly man
was charged with assaulting a public
officer, he’s facing a prison term, we are
currently defending him’.
Mental Health Law Centre, Perth

The Justice Project
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Emerging themes
Many people are feeling the brunt
of the law, but not its protection.

We heard that:
•

 ignificant resources are put into enforcing the law,
S
but less often into upholding rights, or ensuring
accountability of decision-making regarding people’s
lives under the law.

•

 ffording rights, or placing safeguards on decisionA
making, without sufficient mechanisms to put them
into effect or ensure accountability, means that they
often carry little weight. Access to legal assistance is
essential in this regard.

•

•

 sizeable proportion of Australians are alienated
A
from our justice system. There is a legacy of trauma
and distrust amongst many, fueled by ongoing
disenchantment with the law’s application, which
undermines their engagement with the law and the
system. Many people cannot see viable avenues to
resolve their everyday legal problems in a timely and
cost-effective manner.
 system in which people feel the brunt of the law,
A
but not its protection, further alienates affected
individuals from the justice system. This has
ramifications for the community as a whole, for the
rule of law and for social cohesiveness.

Townsville Community Legal Service: ‘The
most vulnerable are adversely affected
by the justice system but are least able to
exercise their appeal rights’.
National Children’s Commissioner: ‘Many
children are unable to claim their rights in
detention’.
Loddon Campaspe Community Legal
Centre, Victoria: ‘Many of our clients are
disenfranchised and isolated’.
Aboriginal Legal Rights Movement, South
Australia: ‘Discrimination reinforces hatred of
the justice system amongst Aboriginal people’.
Flemington and Kensington Community
Legal Centre: ‘There are few options for free
legal assistance to make police complaints in
Australia’.
Prisoners Legal Service, Queensland: ‘There
are few services available to review parole
decisions, but this is necessary to ensure
accountability’.

Case study
An Aboriginal woman remained in prison for an extra two years, despite the clear intent
of the Magistrate to imprison her for only one year, because the Magistrate, duty lawyer
and prosecutor overlooked the operation of legislation which required her to serve her
sentences cumulatively. This was described as a striking and distressing example of how
certain individuals can become lost within a system where all the existing checks and
balances failed her.
Queensland Law Society and Queensland Bar consultation
12
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Emerging themes
We are spending on policing and detaining
people, but cutting back on ensuring
that the justice system is just.

We heard that:
•

Large amounts of public money are being spent on
policing and places of detention. At the same time,
a funding squeeze has progressively applied to legal
assistance services and courts, whose role is integral
to ensuring that a fair and just outcome is reached
for people within the system.

•

Increased spending on policing has downstream
costs to other parts of the criminal justice system,
including public and police prosecutions, legal
assistance services, and court resources.

•

 he community needs to ask whether the best
T
outcomes are being achieved for this outlay. Our
prison population is at its highest ever level and
recidivism rates are high. Of particular concern are
the increasing numbers of Aboriginal and Torres
Strait Islander prisoners (including disproportionately
high numbers incarcerated for relatively minor
offences, women prisoners, and prisoners on
remand).

Central Australian Aboriginal Legal Aid
Service, Northern Territory: ‘The huge
expense of building the Darwin “superprison” has effectively consumed any
funding that might have been available for
programs to reduce imprisonment’.
Prisoners Legal Service, Queensland:
‘Prisoners on remand have greater difficulty
getting legal representation, which leads
to people spending unnecessary time on
remand’.

•

 here is insufficient funding for addressing the
T
underlying needs or causes of crime, for early
intervention measures or for helping people to exit
the criminal justice system successfully through
rehabilitation and throughcare programs.

Case study
‘Often our clients have had an acute episode, the police officer is called, they lash out and are
charged – but our question is whether it is in the public interest to press charges.
There’s not enough recognition of what’s in the public interest’.
Mental Health Law Centre, Perth

The Justice Project
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Emerging themes
A preventative and early intervention approach to
justice is essential, as is addressing the underlying
issues which lead to problems with the law.
We heard that:
•

While it should not come at the expense of
providing help when it is needed - including
legal representation - a preventative and early
intervention approach to justice is essential. This
includes:
•

 ffective and timely legal assistance, which
e
resolves matters and avoids downstream costs
to individuals and the community;

•

 ommunity legal education and capacity/
c
resilience building;

•

s trategic advocacy and law reform activities
by legal assistance bodies, drawing on their
frontline experience to address systemic
weaknesses in laws, policies and practices,
and to deal with legal need more efficiently
than through individual matters;

•
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justice reinvestment models, which seek
to redirect resources into disadvantaged
communities to address underlying issues,
provide positive education and job pathways,
prevent crime and reduce recidivism rates;

The Justice Project

•

•

 ultidisciplinary models such as healthm
justice partnerships, which can reach people
who would otherwise not receive help, and
ensure that emerging legal problems are
addressed earlier;

•

relatively simple administrative fixes which
can help prevent downstream legal problems,
such as access to birth certificates and
drivers’ licences, as well as better upfront
administrative engagement; and

•

 ritical supports to help people avoid
c
unnecessary incarceration, such as access to
bail accommodation, residential rehabilitation
programs and post-release transitionary
accommodation.

 any of the answers lie outside the formal
M
justice system, including measures to address
the underlying causes of legal problems such as
poverty, intergenerational trauma, discrimination,
racism and prejudice, poor housing, education,
health and employment, and substance abuse.

Case studies

Justice Connect, Melbourne: ‘It’s our role to
tell people the merits of their case, to walk
them through what will happen. Often we
deliver them to a more appropriate forum for
their grievances’.
LGBTI Network, Melbourne: ‘Community
Legal Education is essential for the LGBTI
community as a preventative tool, as many
do not know that they have rights – for
example, regarding next of kin in hospitals’.
Maranguka Community Hub, Bourke: ‘Police
and community services are doing things
differently, supporting kids and keeping
them out of court, through a collaborative
daily check-in’.
Kimberley Community Legal Service:
‘There is lots of work undertaken mediating
between Aboriginal people and government
bureaucracy, which is set up to service nonAboriginal people, for example regarding
vehicle licences, Centrelink, IDs – this stuff
snowballs’.

‘Having access to appropriate,
sustainable public housing is a huge
issue. One client recently, he had three
children newly in his primary care, there
was family violence on both sides …
He had to leave his job to care for the
children, his family members couldn’t
put him up, he had no accommodation.
He rang me and said he was aware
he was breaching an AVO because he
was dropping off the kids with their
mother, he knew he would be breached
and that he would go to jail. And that’s
exactly what happened. He didn’t have
any other choices for what to do on
housing’.
Private practitioner, Victoria

‘Jeff has a physical and an intellectual
disability and is unable to wear a
bicycle helmet. As a result, Jeff received
over 26 penalty notices and $4000
worth of fines. A Community Legal
Centre worked with Jeff and police to
ensure the charges against him were
dropped and prepared a submission to
the Attorney-General seeking
amendment of the relevant road
legislation to include an exemption
where the rider is unable to wear a
bicycle helmet due to a medical reason’.
National Association of Community
Legal Centres

The Justice Project
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Emerging themes
The law needs a human face.

We heard that:
•

 ace-to-face relationships are critical in building
F
trust and respect, both with clients experiencing
disadvantage, and with other sectors.

•

 uilding these relationships takes time and
B
intensive effort. However, many working in the
system face chronic time constraints. Policy and
funding frameworks should prioritise relationship
building with clients and other sectors, and permit
sufficient time for this to occur.

•

•

 hort-term, uncertain funding cycles undermine
S
the consistency of staffing and programs needed
to achieve this objective and damage relationships
with clients and communities, as well as between
services.
For courts, a face-to-face local presence helps to
combat existing mistrust of the justice system as
well as providing a tangible reminder of the law in
operation, engaging with local communities and
fostering local respect for the law.

Hume-Riverina Community Legal Centre: ‘Kids
need time to trust the advice and to counteract
other people’s advice ... It’s important for the
lawyer to be visible at the youth centre and at
events that matter to people. There should be less
pressure for outputs immediately, and more
factoring in time building trust and relationships’.
Western Australia Domestic Violence Network:
‘The value of a face-to-face presence for parties in
regional, rural and remote communities is not to
be underestimated. The time, place, the physical
impact of having a magistrate telling them what is
going on is very real’.
Prisoners Legal Service, Queensland: ‘There is a
critical need for more technology to help prisoners
access legal advice and information’.

16
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•

 hile the innovative use of technology is valuable
W
in many circumstances, future discussions about
technology and justice cannot afford to overlook
the needs of vulnerable groups.
•

 echnology can make legal assistance more
T
accessible for many people experiencing
disadvantage, particularly in conjunction with
face-to-face advice. Reliable technology must
be in place to underpin any such approaches.

•

However, there are also limitations to the
effectiveness of technology for many vulnerable
people. For some groups, there is little
alternative to face-to-face services.

•

 areful consideration is needed of possible
C
technological responses: of why and for whom
they may be effective, in what circumstances,
and the likely costs, risks and benefits.

•

Efficiency should not be the only, or main, driver
of decisions to implement more technological
solutions to deliver justice– ensuring effective
access to justice, and community engagement
with the rule of law, are essential objectives.

Legal Aid Queensland, Townsville: ‘Face-to-face
advice is crucial but not always viable due to
cost, remoteness and travel distance. Technology
has significant benefits but it needs to be made
accessible to all people’.
South Australia Council of Community Legal
Centres: ‘In the APY Lands, there is a desire to use
more Skype, but it does not work due to technical
failures and the need to generate goodwill and
connection with communities before there is any
trust’.
Redfern Legal Centre Health Justice Partnership:
‘We are established in the community - “the Koori
grapevine” spreads the word. One woman was
referred in by her hairdresser’.

Emerging themes
A better appreciation of the relationship between
law/policymaking and legal need is required.

We heard that:
•

•

 echanisms are needed which curb this effect and
M
foster a more whole-of-government appreciation of
these links.

•

 here is support for a Justice Impact Test such
T
as that employed in the United Kingdom. This
requires policymakers to plan for the impact of
government policy and legislative proposals on
the justice system early in the policy development
process. It includes a ‘user pays’ principle, in which
departments introducing new laws and policies
must meet any additional costs flowing to the
justice system. However, its effectiveness will rely
on sufficient resourcing, oversight and evaluation
mechanisms.

•

Victoria Legal Aid: ‘It is clear that funding
decisions are being made at different levels
of government quite independently of each
other without regard to the flow-on impact’.

New laws and policies which affect vulnerable
groups have repeatedly driven up legal needs,
demands and pressures across the justice system
with insufficient forethought to their downstream
impacts. This means that people can be left in
complex, stressful situations without access to help.

Some would like the Justice Impact Test to extend to
an analysis of the social impact on different groups,
as well as the resourcing impact on arms of the
justice system.

Federation of Community Legal Centres,
Victoria: ‘It is important that State
Governments fund Aboriginal legal services,
to overcome the disconnect between
expanding “law and order” schemes, the
disproportionate impact on Aboriginal and
Torres Strait Islander Peoples, and the lack
of funding for Aboriginal legal services. We
also need to curb “law and order” policies by
ensuring that they’re evidence-based’.

•

 nother relevant development is the recently
A
announced Western Australian Criminal Justice
Pipeline, a simulation model to estimate the
downstream impact of policy initiatives and future
demands on the criminal justice system.

The Justice Project
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Emerging themes
Sustained, holistic, bridge-building
solutions are working.
We heard that:
•

•

•

What is often needed, is to support what is already
known to work well, and not necessarily what is
innovative.
•

 here is too much emphasis on short-term
T
pilots, at the expense of sustained, long-term
commitment to known effective strategies.

•

Where new programs have demonstrated
outcomes, they need ongoing funding pathways
to avoid breaches of community trust when they
terminate.

Fitzroy Legal Service: ‘When services stop
this leads to community distrust because
of the lack of reliability. You’re not just
destroying the legal services, it’s the nonlegal networks that it undermines as well.
Constant pilot programs are disastrous –
there is a need for ongoing funding sources’.
Intellectual Disability Rights Service, New
South Wales: ‘Our court support trial
involves lawyers and disability support
workers, who often have lived experience of
disability, working together. It aims to help
clients with intellectual disability understand
the system, and overcome the existing lack
of support’.

Multidisciplinary teams and collaborative service
delivery are effective strategies. These can involve:
•

intensive, integrated wrap-around approaches –
including whole family-based interventions; and

•

 ngoing case management through to successful
o
outcomes.

Non-legal professionals and communities working in
partnership with legal staff play an essential bridgebuilding role between vulnerable clients and the
justice system, by breaking down trust barriers and
facilitating assistance. These include:
•
•
•
•
•
•

interpreters;
Aboriginal and Torres Strait Islander liaison
officers;
cultural and community liaison officers;
youth engagement officers;
disability advocates; and
communications intermediaries.

WESTjustice: ‘Bringing an Iranian community
worker on board brought in 150 Iranian
clients in the first year and a half’.

•

Collaboration requires a more whole-ofgovernment approach to funding access to justice
initiatives, and overcoming existing silos. Support
services also need to be readily available for such
approaches to succeed.

Case study
‘We provide flexible, tailored support to kids at risk, helping them re-engage with education,
getting jobs and safe housing. We deal with all the underlying issues. It’s the big safe
doona to wrap around these kids. For example one boy – we kept him out of detention, his
accommodation was not great, but we’ve made sure he’s getting Centrelink pay and moving in
with his aunty. After court, he said ‘Thank you Miss’, he had tears in his eyes’.
Youth Engagement Officer, Aboriginal Legal Service, Perth
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Emerging themes
People-driven, community-driven,
strength-based approaches are working.
We heard that:
•

•

 iving choices to individuals is important –
G
treating them with respect and dignity and
empowering and supporting their choices.
•

 his recognises that sometimes people adopt
T
non-legal pathways.

•

 rauma-informed practice should be adopted
T
more widely, recognising that many clients
with complex needs have experienced trauma.

•

 argeted Community Legal Education can
T
empower individuals to make decisions.

 ommunity-driven and owned projects, tailored to
C
local circumstances and priorities, are more likely
to have longer term engagement and success. This
requires meaningful consultation and co-design
of projects and policies, rather than ready-made
solutions.

•

 pproaches which build upon the existing strength
A
and resilience that exists within communities and
individuals are often the most successful.

•

 hese approaches take time and flexibility,
T
including to take up opportunities to respond to
areas of emerging need.

Weave Youth and Community Services,
Sydney: ‘We support women to stay in their
homes if they choose to. We take a flexible
approach to responding to different families’
needs’.
Sussex St Community Legal Centre, Perth:
‘People can participate more in Guardianship
Tribunals if supported to do so. Disability
advocates support such participation as well as
in negotiating with departments. As advocates
we make sure that people have a say and a
voice in what happens’.
Burnawarra Elders, Maningrida: ‘There are
barriers in the justice system that we want to
see removed ... For us to remove the barriers,
we need the bollanda [white people] legal
system to help us build that bridge together so
that we can remove the barrier, so that our
people can walk across into the other side of
the bollanda legal system’.
Townsville Community Legal Service: ‘Seniors
Creating Change perform in nursing homes and
retirement villages to raise awareness of elder
abuse and other issues facing older persons.
They provide a voice on behalf of older persons
and act as a legal referral network’.

Case study
‘The WESTjustice Train the Trainer Program delivered a nine day training program in employment
laws and services to six community leaders from newly arrived and refugee communities in
Melbourne’s western suburbs. Community leaders were supported to develop a community
education presentation, which they delivered to their communities in a culturally appropriate
way. These leaders have brought people into appointments and supported them throughout.
In over two years, the WESTjustice Employment Project has received or obtained orders for over
$250,000 in unpaid wages and entitlements and compensation for unfair treatment work’.
The Justice Project
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Emerging themes
Therapeutic, diversionary, specialist and
rehabilitative approaches are working.

We heard that:
•

•

 hese responses help to address individuals’
T
underlying needs, and increase the likelihood of
better long-term outcomes.
 owever, there is a ‘postcode justice’ aspect
H
to these models – they are less available in
rural, regional and remote areas, and in some
jurisdictions.
•

 or example, there is growing recognition of the
F
value of specialist services and specialist courts
to provide tailored responses to clients. However,
this poses key challenges in rural, regional and
remote areas, which have traditionally relied on
generalist services.

•

Health Justice partnership and hub models are
promising, and further work could be done to better
quantify their broader benefits.

•

 ustice Reinvestment models are also promising
J
and there is increasing interest in trialling these in
different Australian jurisdictions.

•

 herapeutic responses include alternatives to
T
fines for vulnerable clients, which often result
in spiralling debts and in some jurisdictions,
imprisonment for non-payment. This could involve
a national rollout of the New South Wales Work
and Development Order Scheme, which provides
vulnerable people with non-financial options to
address their fine debt.

20
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Mental Health Law Centre, Western Australia:
‘The START specialist court at the Perth
Magistrates Court is a model worth pursuing.
People with drug issues have their sentence
delayed while they complete a therapeutic
program - it’s a wraparound service which
also helps with other problems such as
accommodation and training. We would like to
see it expanded into regional centres’.
Prisoners Legal Service, Queensland: ‘Prison
diversion programs and specialist courts,
such as drug courts, would help divert
minor offenders from imprisonment and
into monitored programs that address the
underlying causes of criminal behaviour’.
Aboriginal Legal Service, Bourke: ‘There is
generally a lack of local sentencing options
or support services. There are no intensive
corrections orders here because the area is too
remote and they can’t be monitored. If a person
is halfway through a community order and they
breach it, the Magistrates tend to go higher and
grant a harsher/longer sentence – this is not a
good approach’.

Emerging themes
Those working across the justice system, the legal
profession, and governments should embrace
and respond to diversity.

We heard that:
•

Services, laws and policy responses can be better
designed to accommodate a wide variety of
individuals and their needs, avoiding a one-sizefits-all approach, and recognising a diversity of
experience and intersectional identity.
•

•

•

 his requires better consultation and coT
design of solutions with the people who are
most affected, particularly those with lived
experience of the issues.

 ore culturally competent, informed and
M
tailored services which respond to the needs and
perspectives of a range of different groups are
needed. Currently, there are critical gaps in cultural
competence and knowledge across the police,
government departments, the legal profession, the
judiciary and detention centres.
 ositive measures are required across the legal,
P
justice and government sectors to recognise
and encourage diversity, through leadership and
cultural change.

Burnawarra Elders, Maningrida: ‘In the legal
system sometimes our voices are never heard.
We want to convey the message so that our
voices can be heard all over the four corners of
the Australian country’.
Mary Durkin, Disability expert: ‘Disability
training amongst frontline and legal
professionals is needed to overcome poor
knowledge’.
Kalgoorlie Family Violence Legal Service:
‘Poor cultural knowledge amongst many child
protection departmental staff is a major issue’.
LGBTI Network, Melbourne: ‘Positive affirming
measures, welcoming of diversity, are needed to
overcome an expectation of discrimination
amongst many LGBTI people’.

Case study
‘The Koori Family Hearing Day at the Broadmeadows Magistrates Court is an Aboriginal
community-controlled model, an Indigenous-led approach. The entire personnel is Koori: the
lawyers, families, attendees and the Magistrate. Part of the value is that lots is known about the
context – there’s no need to explain over and over. You get better outcomes – this model is the
future of Aboriginal courts’.
Victorian Aboriginal Legal Service
The Justice Project

21

Emerging themes
Delivering justice well relies upon supporting
the people who are working in the system.

We heard that:
•

•

•

22

 ssisting vulnerable people through the justice
A
system is often a complex task – the laws are
complex, clients’ situations are complex, the system
is complex. This reinforces the need for specialist,
professional and empathetic expertise.
More should be done to support the people who
deliver justice to clients experiencing disadvantage
– who often remain despite, not because of, the
existing system. Unsustainable pressures cause staff
burnout and turnover, which in turn undermines
access to justice within the community.
Relevant priorities include:
•

 ore stable, long-term funding frameworks and
m
increased funding for legal assistance services
to address pressures caused by unmet needs;

•

better remuneration for the legal assistance
sector, particularly noting existing disparities
within the sector;

•

reasonable legal aid rates for private
practitioners;

•

standards prescribing reasonable and realistic
maximum caseloads and minimum client
consultation periods;

•

specialist skills development and recognition;

•

s kills training to contextualise the practice of
law in its social context;

•

targeted initiatives to overcome key obstacles,
such as conflict of interest locum schemes;

•

 dditional support and incentives for those
a
maintaining access to justice in the most
challenging rural, regional and remote areas;

•

less cumbersome funding and reporting
frameworks, which divert resources from
service delivery; and more targeted and
innovative pro bono support.

The Justice Project

Law Access stakeholders group, Western
Australia: ‘We are losing good legal staff, there
is no job security, they are leaving due to lack
of certainty’.
Central Australian Aboriginal Legal Aid Service,
Northern Territory: ‘We are hampered by an
enormous caseload and a high turnover of staff.
Most lawyers require at least one year in the
job before they learn the ropes and gain the
trust of communities’.
Refugee and Advice Casework Service, Sydney:
‘Losing funding has put “insane pressure” on
burned-out staff ... when a sector is defunded,
staff leave and the expertise goes’.
Law Institute of Victoria/ Victorian Bar: ‘We
need to marry up the social context with the
learning of the law’.
Consumer Action Law Centre, Melbourne: ‘Pro
bono firms could ask us, what do you need,
instead of telling us what they can offer. For
example we need IT infrastructure’.

Emerging themes
Reviews of existing laws and
policies are needed in several areas.
We heard that:
•

There are key areas in which law and policy, or its
application, are considered fundamentally unfair –in
which ‘paradigm changes’ have been called for,
including:
•

‘law and order’ approaches – laws and policing
which disproportionately affect people
experiencing disadvantage;

•

youth justice;

•

child protection;

•

asylum seekers;

•

fines;

•

tenancy and eviction; and

•

unfitness to stand trial laws.

•

Reviews are needed, at the federal, state and
territory level, of the impact of such laws and
policies upon different groups’ access to justice or
their equality before the law, and the options for
change.

•

There is also a need for greater transparency
and accountability regarding ‘hidden problems’,
including:
•

poor conditions and treatment inside places of
detention, out of home care for young people,
and accommodation for older people, or
people with disability;

Case study

•

•

the indefinite detention of people who are
found unfit to stand trial;

•

the lack of legal assistance for people who are
subject to guardianship, administrative and
mental health proceedings;

•

growing numbers of adults and children on
protracted remand; and

•

the exploitation of many new arrival workers or
trafficked people.

 ome groups remain largely invisible in policy or law
S
reform – including many LGBTI groups, people with
disability, and prisoners, particularly women prisoners.

Shopfront Youth Legal Centre: ‘A paradigm shift
is needed in how we think about young people
and the law’.
LGBTI Legal Service, Brisbane: ‘Law reform
has occurred, but policy reform is harder and
lacking. We need a human rights framework. Law
reform has got rid of the “bad” laws, but we need
positive reform’.
Burnawarra Elders, Maningrida: ‘Elders believe
that the current child care and protection system
is reminiscent of the stolen generation’.
Legal Services Commission, South Australia: ‘In
April 2017, the daily average prison population
had swelled to over 3000 for the first time in
South Australian history. An ideal and humane
capacity would be around 1500 prisoners …
The consequences of prison overcrowding
include inhumane conditions of incarceration,
particularly for remand prisoners who can spend
significant periods of time in police holding cells’.

‘Repeat offender legislation in Western Australia is a disaster for our young people. We’ve
got kids doing detention for the third strike for stealing, for example, a $1.50 coke bottle.
We had a kid who was done for stealing an empty bottle to make a bong – he’s been
detained for 12 months. I just don’t think that this was the intended outcome of these laws’.
Kalgoorlie consultations
The Justice Project
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Emerging themes
Investing in the evidence
base is essential.
We heard that:
•

•

•

•
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 overnments are requiring, but not resourcing, an
G
evidence base regarding access to justice delivery.
There are real constraints on over-stretched services’
ability to evaluate their work without resourcing and
frameworks to do so.

Northern Territory Legal Aid Commission: ‘Legal
Aid is continually seeking to evaluate projects
but unable to receive government funding’.
Redfern Legal Centre Health Justice
Partnership: ‘Demonstrating the health benefits
is essential, we have buy-in from the legal sector,
but not so much from the health sector’.

 unding frontline services, without up-to-date and
F
rigorous information on what is most effective,
undermines their ability to deliver justice well. Unlike
other sectors, the legal sector lacks an adequate
evidence base, or evaluative framework.

ACT Law Society/ACT Bar Association: ‘We
need to better quantify the pro bono work done
nationally, as well as unmet legal need’.

 here needs to be ongoing assessment of people’s
T
legal needs and their pathways when confronted with
legal problems, to underpin evidence-based planning
of legal service delivery. This should include:
•

 eriodic conduct of a representative legalp
needs survey to obtain a picture of the legal
needs of the general community – noting that
the Legal Australia-Wide (LAW) Survey data is
almost a decade old; and

•

 ore targeted studies exploring the legal
m
needs of groups experiencing disadvantage.

 overnments, the profession and services must
G
make a serious commitment to learn ‘what
works’ - cost effectively, for whom and in what
circumstances - to address the community’s legal
needs. This can be achieved through a consistent
evaluation framework and tools, and a consultative
network.

The Justice Project

Council on the Ageing (COTA): ‘There is a lack of
data on the needs of older people and most data
is over-generalised’.

•

 ll levels of government should lead a coordinated,
A
long term effort to improve justice sector data
consistency and reliability to ensure that it is useful,
streamlined and readily accessible for planning and
monitoring.

•

Further analysis and data collection models are
needed which illustrate the longer-term economic,
social and health value of funding access to justice,
as well as the costs when these needs are not met.

Emerging themes
National approaches, cross-sector
dialogue and more implementation.
We heard that:
•

 COAG-led Access to Justice Framework is needed,
A
prioritising long-term, sustainable frameworks which
are built around responding to unmet legal need and
whole-of-government commitment.

•

 here is too much handballing between
T
jurisdictions on these issues, and continual funding
cuts and alterations. This results in constant churn,
uncertainty and creates inefficiency in service
delivery.

•

 oint leadership and partnerships are needed –
J
across governments, sectors and the community,
based on:
•

 nderstanding access to justice as an essential
u
ingredient in overcoming disadvantage;

•

 nderstanding that unresolved legal problems
u
have flow-on effects including poor health and
social outcomes, as well as broader taxpayer
costs; and

•

evidence-based law and policymaking.

•

Fewer unimplemented recommendations, and
more action are both desperately needed. The
Productivity Commission’s unimplemented
recommendations on addressing civil legal
assistance form part of a long train of
unimplemented recommendations in this area.

•

While the philanthropic and pro bono sectors can
and do play an important role, nothing will replace
the need for governments to underwrite access to
justice. Access to justice is intertwined with the rule
of law, and as such, underpins democratic society
and social cohesiveness. This is why it remains the
core responsibility of governments.

Federation of Community Legal Centres,
Victoria: ‘The Commonwealth and States and
Territories need a joint approach. Currently if
one government puts funding in, another takes
it out’.
Families Australia: ‘Often governments
focus on implementing the “top-level” of
recommendations/reform, without going
deeper to make effective change, particularly
regarding service provision and frontline
services’.
Law Access Western Australia Stakeholders
group: ‘We are lurching from priority to priority,
but then longstanding need doesn’t get dealt
with if it’s not flavour of the month. We need to
stop reshuffling the deck chairs’.
LGBTI Legal Service, Brisbane: ‘We need topdown leadership’.
National Association of Community
Legal Centres: ‘There is clearly a need for
coordinated and meaningful engagement and
investment in the justice system by all levels
of Government, recognising the vital and
complementary roles of the Commonwealth
and State and Territory Governments’.

The Justice Project
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