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I would like to acknowledge the traditional custodians of the land on which we meet, the
Ngunnawal people and offer my respects to their Elders past, present and emerging.
I extend these respects to all Aboriginal and Torres Strait Islander peoples who join us today.
It is an honour to be invited to speak at the United Nations Human Rights Day about an issue
that has been very important to me this year as President of the Law Council of Australia –
raising the minimum age of criminal responsibility. Because on this day – we should not forget
the rights of children.

There is no bigger issue confronting our nation
The urgency of this task was highlighted to me very early this year when I visited the Don Dale
Youth Detention Centre at the opening of the Law Term in Darwin. That centre has come to
symbolise the devastating impact that consistent policy failings continue to have on Australian
children and Australia’s First Nations People. Nearly two years after a Royal Commission
recommended the centre be closed, it operates out of a former adult prison, which is not fit for
use, until such time as a new centre is built. Incredulously, the new centre will be built near an
adult prison as if somehow suggesting that imprisonment in an adult prison will be the rite of
passage for children detained in the new centre. This is wrong. Imprisonment should not be a
rite of passage for our Indigenous youth or indeed any Australian child.
It was a humbling experience to meet with the young detainees at the centre. During my
inspection of the centre, I was struck by the words I saw on the poster in the cell of a child who
was being detained there, which read in part “lessons not learned are lessons repeated.” Those
words continue to resonate with me long after the visit. These words serve as a powerful
reminder for those entrusted with the responsibility to develop law and policy that we cannot
continue to repeat the mistakes of the past.
The visit to the Don Dale Youth Detention Centre brought home to me very personally, the reality
of the current laws relating to the minimal age of criminal responsibility. Very powerfully. That in
Australia, to our lasting shame we lock young children up rather than diverting them from the
criminal justice system.
As President of the Law Council it has compelled me to make this a core issue of our work this
year.
Across the country there are around 600 children under the age of 14 in our prisons every year –
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and 10 of them are just 10 years old. More than half have not even been sentenced yet.
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These are some of the most vulnerable children in society.
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Many have been abused or neglected during their short lives. Many have cognitive impairments.
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They need help and the protection of society.
Instead they are being put into juvenile detention centres.
This is an indictment on our nation. To quote Nelson Mandela:

“It is said that no one truly knows a nation until one has been inside its jails. A nation
5
should not be judged by how it treats its highest citizens, but its lowest ones.”
It’s a matter of tremendous concern to the legal profession that two weeks ago the Council of
Attorneys-General failed to commit to raising the minimum age of criminal responsibility.6
Our politicians are dragging their feet when we should be moving at lightning speed to change
an unjust law which harms our children and does not make society safer. This is to be compared
to the speed with which the Attorneys-General have agreed to reforms to defamation laws or the
Federal Government tripping over itself to put out another version of the fundamentally flawed
draft Religious Freedom Bill.
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The science is clear
I accept this is not an easy issue for politicians to tackle.
But there is always public controversy over increasing the minimum age, especially in places
where youth crime is high.
The evidence is clear: jailing children has a detrimental impact. It does not make our country safe
but exacerbates the problem.
In June this year, Law Council Directors from around Australia unanimously voted to change the
Law Council’s policy in relation to the minimum age of criminal responsibility, resolving that no
child under the age of 14 should be held criminally responsible.

Bringing the law in line with medical evidence
Raising the age to 14 would remove the need for courts to consider the confusing and complex
“doli incapax” common law doctrine.
This states that anyone aged between 10-14 cannot be held responsible for a crime if they do
not understand their behaviour is seriously wrong, unless the prosecution can demonstrate
otherwise. The evidence relied upon by the prosecution must be strong and clear beyond all
doubt or contradiction.
We know that this doctrine is leading to huge inconsistencies in different jurisdictions and it is
incredibly difficult to use in a courtroom. On 18 June 2019, the Northern Territory Court of
Appeal in KG v Firth [2019] NTCA 5 allowed an appeal in a case where the judge at first
instance failed to properly apply the doli incapox doctrine in favour of a child.
For example, it is often difficult to determine whether a child knew that the relevant act was
wrong unless he or she states this during police interview or in court. Therefore, to rebut the
presumption, the prosecution has sometimes been permitted to lead highly prejudicial evidence
that would ordinarily be inadmissible. In these circumstances, the Australian Law Reform
Commission has noted the doctrine may not protect children but be to their disadvantage.7
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This doctrine is leading to children being held in custody for lengthy periods of time before the
presumption can be led or tested in court, and the child acquitted.
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Removing the “doli incapax” doctrine would be consistent with research-based evidence and
medical consensus on brain development.
This supports a higher age as children are not sufficiently able to reflect before acting or
comprehend the consequences of a criminal action.
Their brains, like their bodies, are experiencing significant growth and development such that
they may not have the required capacity to be criminally responsible.9
The part of the brain that governs a child’s reasoning, impulsivity and consequential thinking is
most affected.
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We are tearing children away from their families, support networks and communities at a key
moment in their lives.
Maturity takes time and we recognise that in almost every other facet of life.
For instance, you cannot apply for a Medicare card until you are 15.11
You cannot fly alone on the Qantas plane that brought me to Canberra until you are 13.12
And in Queensland it is a criminal offence for a parent or guardian to leave a child under the age
of 12 on their own.13
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How can it be that a child can’t join Facebook until 13 but in Australia they can be locked up like
caged animals in a Queensland watchhouse.
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Is this who we are as a nation? Is this how we

treat our children?

Our international obligations
Our laws are also out of step with international human rights standards.
We have signed up to the United Nations Convention on the Rights of the Child.
This has resulted in the Committee on the Rights of the Child twice calling on Australia to raise
its age of responsibility first to 12 and more recently to 14.15
So far we have ignored these calls.
We are also out of step with the rest of the world. Elsewhere, the average age for detaining
children is 12,
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and in Europe it rises to 14.
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Scandinavian countries such as Finland and Norway have embraced a different model for their
children.
That model is strongly focused on prevention and dealing with wrongful behaviour outside of the
courts and prisons. It means children under the age of 15 can be detained by police for a short
time but cannot be remanded in custody.18
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Germany has chosen to employ a social welfare response to address children under the age of
14.
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Children who commit unlawful acts there are the responsibility of parents, schools as well as
state children and youth services.
Children under the age of 16 in Portugal who commit a crime cannot be sent to jail.20 It does not
have a juvenile criminal law and anyone deemed to have committed an adult offence is educated
on the country’s values, and assessed for what social and educational help they need to be
rehabilitated.21
I am not suggesting today that we need to follow Portugal or Norway’s path.
But why are we here in Australia so resistant to change? Change that I would say most
Australians would agree with.
There is a feeling perpetuated by some that young people are terrorising our communities.
Of course, there are some very young people that commit very serious offences, but their
numbers are tiny.22
The majority of children that get caught up in the criminal justice system are charged for offences
of theft, burglary and property related crime.23
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Murder and sexual offences are rarely carried out by juveniles.24
I want to be very clear: we believe children under 14 should be held accountable for their actions,
but they should not be held criminally responsible and sent to jail.
For instance accountability may involve a child being taken before the Family Court, who can
impose supervision or care orders. If a child commits an act that constitutes an offence and they
have no family support then they could be placed under the supervision of a specialist team and
placed in accommodation where they can be cared for and rehabilitated. Crucially this process
could be all handled through care proceedings rather than criminal proceedings.

Long term costs of jailing children
When we look overseas in countries where the age of responsibility is 14 or higher, research
shows ‘there are no negative consequences in terms of crime rates’.25
What is of huge consequence is the tremendous waste of money we spend incarcerating children.
On average, it costs roughly $531,000 per year to keep a young person in juvenile detention.
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In

2017-2018 youth detention involved a staggering total government spend in Australia of more
than $509 million.
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Surely this money could be better spent on addressing the causes that lead children to commit
crimes. We should be investing in prevention, early intervention and programs that prevent
future offending instead of doing the same old thing.
Research clearly shows the younger a child is when first having contact with youth justice, the
more likely they will become entrenched in the justice system.
The statistics should put us all to shame.
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Adult prisoners have a reoffending rate of about 50 per cent,28 which is bad enough, but in
Victoria it’s 84 per cent for 13 to 14 year-olds and 86 per cent for 10 to 12 year-olds.29
But let me be clear at this point: there is one community that is bearing the brunt of this brutal
policy.
Aboriginal or Torres Strait Islander youngsters aged between 10 and 17 are 23 times more likely
to be in detention than non-Indigenous young people.30
Almost all young people detained in the Northern Territory are Aboriginal or Torres Strait
Islander children,
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and there was a point in 2018 when all were Indigenous.
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If we are to tackle this national shame, we need to listen to and support those who know the
most about how the laws and policies impact their own communities. For this reason, the Law
Council is deeply troubled by the reported decision to defund the National Family Violence
Prevention and Legal Services Forum by the government.33
At a time when there are increasing calls for a stronger Aboriginal and Torres Strait Islander
Voice, this decision risks silencing a service that has dedicated itself to ensuring the voices of
Aboriginal and Torres Strait Islander women and children who have experienced family violence
are heard and their experiences are made visible at the national level.
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I am deeply troubled that it sends a message that the government does not want the public to
hear the concerns of vulnerable Australians about how government policies are placing them at
risk. In order to govern on behalf of all Australians, it is imperative that the government take into
account the views of all Australians, including and importantly our most vulnerable before
making decisions which impact on their lives. That is the least we can do as a mature and
responsible democracy – we should not be shutting down views being publicly expressed
because it criticises government policies.

Not a moment to delay
In conclusion, we must not forget the 600 children under the age of 14 who are currently locked
up in detention across Australia every year.34 I still reflect on the faces of the children I met at
Don Dale and what their future will hold for them. In fact, if I am being honest, it haunts me.
The final report of the Royal Commission into the Protection and Detention of Young People in
the Northern Territory found that the government must get children aged between 10 and 13 out
of detention and into programs designed to address their underlying issues.
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That report was released more than two years ago and nothing has been done.
Why? I believe in speaking plainly. It is pure cowardice. It is because the politicians in the
Northern Territory are worried about the perception of being seen to be “weak on crime”.
However, the politicians in the Northern Territory are not the only ones worried about the
perception of being seen to be weak on crime if they alter the policy on the minimum age of
criminal responsibility. This problem exists across the nation because regrettably, some of our
politicians fail to understand that their role is to lead, not to be cowered by those who shout the
most on law and order issues. Children should not be used as a political football in law and order
auctions by our politicians.
We need to convince our politicians to urgently address the acute welfare needs that many of our
children are facing on a daily basis.
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We need to reframe the argument away from a political debate on law and order and
keep offering up evidence-based solutions that deal with the root cause of these social
issues which demonstrates that what we are proposing will make the community safer.
But what we can and must do now is raise the minimum age we imprison children to 14.
Each day that goes by sees another child being charged or detained who should not
have been dragged into the criminal justice system. I would urge our politicians to take
heed of another quote from Nelson Mandela whilst they are privileged to hold public
office for either a short time or long time:
“We must use time wisely and forever realise that the time is always ripe to do right”36
Thank you.
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