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| thank the Committee for the opportunity to appear before you today as part of this
inquiry into the Human Rights Legislation Amendment Bill 2017.

The Bill would amend section 18C of the Racial Discrimination Act 1975 (Cth) and the
complaints handling processes of the Australian Human Rights Commission under the
Australian Human Rights Commission Act 1986 (Cth). In particular, it would redefine
conduct prohibited by section 18C of the Racial Discrimination Act. The conduct defined
to encompass the notion of racial vilification is proposed to be amended by removing the
words ‘offend, insult, humiliate’ from paragraph 18C(1)(a) and replacing them with ‘harass’.

The Bill would also introduce the ‘the reasonable member of the Australian community’ as
the objective standard by which contravention of section 18C should be judged, rather
than by the standard of a hypothetical representative member of a particular group.

Further, the Bill will amend the Australian Human Rights Commission Act to ensure that
unmeritorious complaints are discouraged or dismissed at each stage of the complaints
handling process, from lodgement to inquiry to proceeding to the Federal Court or
Federal Circuit Court.

The Law Council maintains the view, first expressed in submissions in 2014, that section
18C and 18D of the Racial Discrimination Act, as interpreted by the Courts, strike an
appropriate balance between freedom of expression and protection from racial
vilification, and should not be amended

We are guided by the objects of the Act and the judicial interpretation of the meaning of
the provisions in case law.

Part lIA, including section 18C and D, give effect to important international obligations
under the International Convention on the Elimination of All Forms of Racial
Discrimination 1969 that commits all State Parties to:

1 Prohibit and to eliminate racial discrimination in all its forms and to guarantee
the right of everyone, without distinction as to race, color, or national or ethnic
origin, to equality before the law, to personal security, and to all civil,
political, economic, social and cultural rights.

The Law Council supports a proportionality approach in recognising both the right to
freedom from racial discrimination and vilification, and the right to freedom of speech
and expression.

The Act, as it stands, achieves this according to the case law. As Allsop J (as His Honour
the Chief Justice then was) remarked in Toben v Jones (2003) 129 FCR 515 at [129], Part
[IA of the Racial Discrimination Act provides for the balancing of free speech with "legal
protection to victims of racist behaviour”, "the strengthening of social cohesion and
preventing the undermining of tolerance in the Australian community” and the “removal of

fear because of race, colour, national or ethnic origin”.

The Courts have construed the provisions in a conservative manner to the protection of
the important right to freedom of speech and expression, and have found contraventions
of section 18C only in cases of “profound and serious effects”, and not in cases involving
“mere slights” (per Justice Keifel , as Her Honour the Chief Justice then was).
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The Law Council considers that the exemptions in section 18D have provided important
and effective safeguards for justified freedom of expression consistently with such
protections which exist elsewhere in the law.

The Law Council has previously submitted that any amendment to, let alone repeal of any
of the provisions of Pt IlA (ss 18B to 18D) should be preceded by a rigorous and
comprehensive review of their operation.' In relation to the exposure draft of the Freedom
of Speech (Repeal of s.18C) Bill 2014, the Law Council noted that it was not aware of any
evidence that the existing provisions have had or are having anything in the nature of a
“chilling effect” on freedom of speech or freedom of expression in Australia.?

This remains the case.

In weighing amendment to any of the language of the currently enacted text of sections
18C to 18D, the Committee should consider the impact of the provisions on the enjoyment
of human rights, both in terms of the promotion of, as well as interference in the
enjoyment of human rights.

In this context, the Law Council notes the Human Rights Legislation Amendment Bill 2017
which is currently before the Committee for inquiry and report.

While the Law Council does not consider that the case for change has been made, if
Parliament is minded to make amendments to sections 18C and 18D of the Racial
Discrimination Act, the current Bill is problematic in a number of respects.

For example, omitting the words ‘offend, insult, and humiliate’ and replacing them with
‘harass’ assumes a direct personal relationship. It may have the effect of carving out media
or publications where the author has no person in mind to ‘harass.” The ultimate effect
may be to limit the scope of the provision to interpersonal interaction.

Further, it is unclear what meaning should be given to the term ‘harass’ In the Equal
Opportunity Act 1984 (WA), for example, racial harassment can include threating, abusing,
insulting, or taunting another person. Accepting that the Western Australian definition is a
statutory definition, and that ‘harass’ is not otherwise defined in the proposed
amendments, it may be that ‘harass’ covers conduct that was intended to be removed
from section 18C.

A number of other options have been canvassed, including by Justice Sackville who has
proposed to omit the current words in the Racial Discrimination Act ‘offend, insult, and
humiliate’ and replace them with ‘degrade, intimidate or incite hatred or contempt’.

1 Law Council of Australia, Submission to the Attorney-General’s Department, Exposure Draft Reforms to the
Racial Discrimination Act 1975 (Cth), 2 May 2014. Available at:
http://www.lawcouncil.asn.au/lawcouncil/images/LCA-PDF/docs-2800-2899/2818_- _Exposure_Draft_-
_Freedom_of_Speech_Repeal_of_S.18C_Bill_2014.pdf. See also, Law Council of Australia, Policy Statement:
Consolidation of Commonwealth Anti-Discrimination Laws, March 2011. Available at:
https://www.lawcouncil.asn.au/lawcouncil/images/LCA-PDF /a-z-
docs/PolicyStatementDiscriminationLaws.pdf.

2 Law Council of Australia, Submission to the Attorney-General’s Department, Exposure Draft Reforms to the
Racial Discrimination Act 1975 (Cth), 2 May 2014. Available at:
http://www.lawcouncil.asn.au/lawcouncil/images/LCA-PDF/docs-2800-2899/2818_- _Exposure_Draft_-
_Freedom_of_Speech_Repeal_of_S.18C_Bill_2014.pdf.

3 Equal Opportunity Act 1984 (WA), s 49A(3).
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Another option would be to retain the more demanding but divisive term *humiliate’ so
that the current formulation in the Act would be replaced with ‘humiliate, intimidate or
incite hatred or contempt’ rather than to adopt the term ‘degrade’.

Whatever words are ultimately adopted by Parliament, they should be consistent with the
prevention of harm and social cohesion objects of the Racial Discrimination Act.

Another difficulty arises in relation to the proposed ‘standards of a reasonable member of
the Australian community’ test. This is rather vague. The ‘Australian community’ is a fluid
and changeable concept.

Despite these difficulties in the Bill, there are some improvements. Proposed subsection
18C(2B), which clarifies the definition of an ‘act’ for the purposes of section 18C, is
welcome to ensure that the unlawful conduct can be as a result of a single unlawful act.
This should be retained, if Parliament wishes to proceed with the Bill.

To the extent that the amendments tighten up the complaint handling process of the
Australian Human Rights Commission and ensure complaints are dealt with fairly and
expeditiously in the circumstances, the Law Council supports them subject to some
technical amendments to the Bill.

Again, | thank the Committee for the opportunity to appear before you today and we are
happy to answer any questions you may have where we are able to do so.

Disclaimer:

This document remains the property of the Law Council of Australia and should not be
reproduced without permission. Please contact the Law Council to arrange a copy of this
speech.

Patrick Pantano
Senior Adviser, Public Affairs
T.02 6246 3715

E. Patrick.Pantano@lawcouncil.asn.au
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