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WELCOME to the Winter edition of Chapter III.

Since publication of our last edition there has been a lot of Section 
activity, some of which I have highlighted below. This activity is the 
product of the voluntary efforts of our Committee Chairs and members 
and I thank them for this. I also wish to thank those members who have 
contributed articles to this issue. They continue to reflect the Section’s 
broad range of interests and its endeavour to provide value to its 
members and the profession generally.

RECENT SECTION 
ACTIVITIES
The Administrative Law Committee, 
chaired by Michael Will, continued to 
meet with the Federal Court about the 
co-hosted by-invitation administrative 
law conference being held at the Court 
in Melbourne, 28–29 August 2014. The 
Administrative Law Committee also 
engaged with a consultation being run 
by the Attorney-General’s Department 
on the amalgamation of Commonwealth 
tribunals, as Michael Will discusses in this 
issue. 

Other feature articles in this issue concern 
advocacy and CPD work that the Section 
has been engaged in in recent months:

The Industrial Law Committee’s article 
on the Fair Work commission and appeal 
mechanisms reflects the outcome of 
national consultation with the Law 
Council’s Constituent Bodies.

Ben Dubé’s useful summary of recent 
decisions in the Commonwealth 
compensation field was very well 
received at the 23 May ‘Hot Topics in 
Commonwealth Compensation’ seminar. 

The editorial sub-committee of the 
Federal Court Liaison Committee 
continued to progress the updating of 
the Federal Court Case Management 
Handbook, with a new chapter on class 
actions now included. 

I am pleased to advise that the updated 
and expanded Handbook is now 
accessible on the Law Council’s website 
and I encourage those of you engaged 
in litigation practice before the Federal 
Court to add that to your list of essential 
readings.

The Client Legal Privilege Committee 
continued to produce case notes for the 
CLP Watch webpage. 

The Alternative Dispute Resolution 
Committee continued to plan for a CPD 
and networking event in Sydney on 21 
August co-hosted with the NSW Law 
Society on confidentiality, privacy and 
privilege in ADR.

CHANGES IN THE EXECUTIVE COMMITTEE
As you will already know, the Section AGM is being held in Melbourne at the offices 
of Herbert Smith Freehills (101 Collins St) on 24 October 2014 at 1.30pm. Members 
are welcome to attend in person or by phone. This year, 11 Section members were 
nominated to the Executive and were deemed elected. In the next issue we will 
profile each member of the Section Executive for 2014–16. 

In the interim, a very special vote of thanks goes to those members of the Executive 
who chose not to stand for re-election: 

• Peter Kite SC

• Tom Howe QC and

• Harry Dixon SC.

They have generously given their time, energy and focus for the benefit of the Section 
over many years, participating in numerous Executive and Committee meetings, 
contributing to Law Council submissions and Section publications, and managing 
their Committee business and membership. 

Peter Kite SC chaired the Section for six years (2003–09) and served on the Section 
Executive Committee 1998–2014. He was a Member of the Law Council Futures 
Working Group and the Law Council’s Working Group on the Review of the Evidence 
Act 2005. He chaired the Industrial Law Committee 1998–01, represented the Law 
Council on the Australian Industrial Relations Commission Users Group 1999–2001, 
and delivered an active CPD/CLE program over many years. Some of the submissions 
that Peter contributed to responded to the Workplace Relations (More Jobs Better 
Pay) Bill 1999 and the Workplace Relations Amendment Bill 2000.

Tom Howe QC has been a member of the Section Executive since 1999. He chaired 
the Commonwealth Compensation and Employment Law Committee 2000–08. The 
Committee’s work during his chairmanship involved issues concerning the Safety 
Compensation and Rehabilitation Act, Comcare’s impairment guidelines, and the ill-
fated Administrative Review Tribunal in 2000.

Harry Dixon SC chaired the Industrial Law Committee 2005–09 during which time 
the Committee actively made representations concerning elements of the proposed 
Fair Work Act 2009 (Cth). The Committee also delivered many highly successful CPD/
CLE seminars events on a range of industrial law matters over several years across 
the country, in which he presented several papers. He was a member of the Section 
Executive in 2013–14.

I thank each of them for their contributions to the Section over many years.

Chris Cunningham
Chair, Federal Litigation and Dispute Resolution Section
18 August 2014

http://www1.lawcouncil.asn.au/FEDLIT/index.php/case-management-handbook
http://www1.lawcouncil.asn.au/FEDLIT/index.php/case-management-handbook
http://www1.lawcouncil.asn.au/FEDLIT/index.php/clpwatch
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HIGH COURT NEWS
High Court Public lecture

Dr Philip Ayres will deliver a public lecture entitled “The High Court’s Ambassadors: 
Latham, Dixon and Stephen compared” on 10 September 2014 at 6pm in Courtroom 
1 of the High Court of Australia in Canberra. The Hon Justice Susan Crennan AC will 
introduce Dr Ayres. 

The abstract for the presentation notes: 

On leave from the High Court of Australia, Chief Justice Sir John Latham served as 
Australia’s Minister to Japan from 1940 to 1941. Sir Owen Dixon took similar leave 
to be Australia’s Minister to the United States from 1942 to 1944. Sir Ninian Stephen, 
following his years on the Court and then as Governor-General, served as Australian 
Ambassador for the Environment before undertaking international mediatory roles in 
Northern Ireland and Bangladesh and leading UN missions to Cambodia and Burma.

How ably did these judges perform as ambassadors, and does the judicial role augur 
well for the ambassadorial role?

Dr Ayres is the author of two major judicial biographies (Owen Dixon and Fortunate 
Voyager: The Worlds of Ninian Stephen), a Prime Ministerial biography (Malcolm 
Fraser), the biography of Cardinal Moran (Prince of the Church), and the only whole-
of-life scholarly biography of Mawson, as well as books on eighteenth-century British 
culture published by Clarendon Press Oxford and Cambridge University Press. He is a 
Fellow of both the Royal Historical Society (London) and the Australian Academy of the 
Humanities, and a recipient of the Centenary Medal for services to literature. He taught at 
the University of Adelaide, Monash University, Vassar College and Boston University.

To attend this event please book online or RSVP by 3 Sept 2014  
bookings@hcourt.gov.au Inquiries: (02) 6270 6893

Recent judicial speeches

The Hon Chief Justice Robert French AC

•  “Investor-State Dispute Settlement — A Cut Above the Courts?”, Supreme and 
Federal Courts Judges’ Conference, Darwin, 9 July 2014. 

• “Federal Circuit Court – History Repeats Itself”, Melbourne, 1 May 2014.

The Hon Justice Susan Kiefel AC

•  “The Individual Judge”, Sir Richard Blackburn Lecture, 13 May 2014, to be published 
in the Australian Law Journal.

FEDERAL COURT NEWS
Judicial appointments

The Hon Jonathan Beach QC was appointed as a Judge to the Federal Court of Australia, 
commencing 30 June 2014.

His Honour:

•  has been appointed to the Melbourne registry of the Federal Court, filling the 
vacancy left following the resignation of the Hon Justice Julie Dodds-Streeton on 
1 April 2014;

•  has extensive experience across a range of areas, including administrative, 
commercial and corporations law, as well as energy and resources and trade 
practices law;

•  graduated with a Bachelor of Laws, a Bachelor of Science and a Bachelor of Arts 
from the University of Melbourne in 1982. In 2009, he received a Masters of Arts 
from the University of Melbourne;

•  was admitted to the Supreme Court of Victoria as a solicitor and barrister in 
1984, serving as a solicitor with Blake & Riggall in Melbourne 1985–87. He began 
practising at the Victorian Bar in 1987 and was appointed Queen’s Counsel in 1999;

•  has represented parties in various Royal Commissions, including the Victorian 
Bushfire Royal Commission, the Royal Commission into the Tricontinental Group 
of Companies (Victoria) and the Longford Royal Commission (Victoria). His recent 
practice has involved various bushfire class actions in the Supreme Court of 
Victoria;

•  has served both as a member of the Bar Council and as a member of a 
professional standards committee of the Victorian Bar Association since 2010.List 
of Documents was not conveyed in circumstances importing a duty of confidence.  A 
reasonable solicitor need not have realised that the documents had been disclosed by 
mistake.

H
IG

H
 C

O
U

R
T

 &
 

F
E

D
E

R
A

L
 C

O
U

R
T

  
N

E
W

S

https://www.gobookings.com/apd/c/bs1.asp?service=&dDate=2014-09-10&webshowtime=&webshowdate=&ncd=&webshowcancel=
mailto:bookings@hcourt.gov.au
http://www.hcourt.gov.au/publications/speeches/current/speeches-by-chief-justice-french-ac
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The Chief Justice, the Hon James Allsop AO, has approved the dates for the sitting of 
the Full Court and Appellate sittings in 2015, subject to there being sufficient business, as 
follows: 

• 9 February – 6 March 2015 

• 4 – 29 May 2015 

• 3 – 25 August 2015 

• 2 – 27 November 2015

If the circumstances require it, a Full Court may sit to hear matters on dates other than 
those listed above, and urgent matters may be transferred to a place of sitting other than 
that at which the matter was heard at first instance.

Federal Court’s Electronic Court File (ECF)
The Federal Court has issued a new Practice Note (CM23) on the Electronic Court File and 
Preparation and Lodgment of Documents. 

What is an electronic court file?

An electronic court file (ECF) will replicate a paper court file to the appropriate degree, in an 
accessible and searchable electronic format stored in a computer database. The ECF will 
become the Court’s official record of the proceedings and paper files will not be produced. 
Generally, a court file will contain:

•  originals or copies of documents which have been filed or formally lodged in the court

• orders and judgments

•  correspondence (e.g. letters, emails, facsimile transmissions) received or sent by the 
court

• administrative documents 

•  transcripts and documents or things tendered as exhibits or for identification that relate 
to the proceeding

•  possibly documents or things produced under subpoena (under ECF, if supplied in an 
electronic format).

The Federal Court anticipates that by now, lawyers will be efiling documents using the 
Court’s eLodgment system rather than over the counter (many practitioners already do), 
as it moves quickly to implement an ECF in each District Registry. An ECF has been already 
implemented in South Australia (14 July 2014) and the Northern Territory (21 July), and 
other Registries will follow in a staged implementation: 

State/Territory Expected date of implementation of ECF

South Australia 14 July 2014 (ECF already implemented)

Northern Territory 21 July 2014 (ECF already implemented)

Victoria 26 August 2014

Tasmania Early September

Western Australia September

Queensland Early October

NSW 20 October

ACT 27 October

What does this mean?

While an official mandatory efiling commencement date will be announced when all 
Registries go to ECF, Registries are “very strongly” encouraging lawyers to use eLodgment 
now. If you try to file a document over the counter in a District Registry that has 
implemented ECF, then you will be directed to eLodge documents from kiosks set up in 
that Registry. There will no longer be a paper file.

According to Registry staff:

•  You must eLodge documents in proceedings commenced after the date that a 
Registry implements ECF.

•  Documents in proceedings started on a “paper file” prior to the date a Registry went 
to ECF e.g. 21 July in NT, can continue to faxed, eLodged or filed over the counter, 
and Registry staff will enter this into the casetrack database.

•  As of yet, it is unclear whether arrangements will extend to the Federal Circuit Court 
(FCC); this will depend on the District Registry. In the NT Registry, the ECF includes 
FCC Registrar matters.

http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cm23
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More details about ECF and registering for eLodgment can be found in the Federal 
Court’s new Practice Note CM 23 –Electronic Court File and Preparation and 
Lodgment of Documents and its ECF Q & A page.

Register

You must register to use eLodgment, by selecting a username that matches an email 
address. This must be for an individual user, with a personal user name and individual 
email address supplied. Generic or team-based usernames are no longer accepted. 

Go to: www.elodgment.fedcourt.gov.au/ Click on Log in

Follow prompts as shown below – the fields 
shaded yellow are compulsory.

STEP 3

STEP 1
STEP 2

Click on Register Now

Within a day or so, you should receive a 
confirmation email.

New Guide to bills of costs 
discretionary items 

The Federal Court has made available Guide 
to Discretionary Items in Bills of Costs 
which took effect from 14 July 2014.

The Guide outlines how discretions by a 
taxing officer under the Federal Court Rules 
2011 (Cth) are commonly exercised. 

It notes that: 

The information may be used by a 
taxing officer of the Federal Court 
when exercising powers under Division 
40.2 (Taxation of Costs) of the FCR 
2011. The guide is not, however, to be 
regarded as limiting the taxing officers’ 
discretion to allow higher or lower fees 
or disbursements if it is considered 
appropriate and taking into account the 
matters set out in Rule 40.31. Similarly, 
the guide is not to be regarded as limiting 
the taxing officers’ discretion as to the 
methodology by which those fees are 
quantified.

http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cm23
http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cm23
http://www.fedcourt.gov.au/law-and-practice/electronic-court-file/questions-and-answers
http://www.elodgment.fedcourt.gov.au/
http://www.federalcourt.gov.au/forms-and-fees/legal-costs/bills-of-costs
http://www.federalcourt.gov.au/forms-and-fees/legal-costs/bills-of-costs
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ADMINISTRATIVE APPEALS  
TRIBUNAL (AAT) NEWS

New Practice Direction – expedited review

The new Practice Direction for the Expedited Review of Certain Decisions was issued on 
1 July 2014. It sets out a procedure for managing an application where a party requests 
that a review be undertaken on an expedited basis and the Tribunal is satisfied it requires 
an urgent determination.

It covers the application procedures for an expedited review, how the Tribunal can 
respond and what will occur if the Tribunal grants the application.

The Tribunal welcomes feedback on the operation of the Practice Direction over time.

For further information see: www.aat.gov.au/LawAndPractice/
PracticeDirectionsAndGuides/PracticeDirections/ExpeditedReview.htm

Application fees

On 1 July 2014 the AAT revised its webpage: Information about application fees to 
incorporate changes to fees that came into effect on 1 July 2014.

Consequentially, the AAT has also updated its Application for Review of Decision form. 

From 1 July:

• the standard application fee will be $861;

• applications to the Small Taxation Claims Tribunal will be $100; and

•  there will be no change to the $100 fee payable if a person is eligible to pay a 
reduced fee

For further information see: www.aat.gov.au/FormsAndFees/Forms.htm

The AAT’s ‘Noot!’ – pilot negotiation competition

by Justin Toohey, AAT 

On the weekend of 17–18 May 2014, eight enthusiastic teams of Queensland law 
students took part in the world’s first Noot! 

The pilot of the AAT ‘Negotiating Outcomes on Time’ competition offered students 
a realistic and enjoyable insight into ADR processes at the AAT. The scoring system 
encouraged collaborative negotiation and win-win solutions. At the end of the day, 
Senior Member Geri Ettinger and President the Hon Justice Duncan Kerr Chev LH faced 
a tough decision to separate the finalists but ultimately awarded the following prizes:

•  First place: Briony Driscoll and Rebekah Oldfield from the University of 
Queensland.

•  Second place: Chris Reese and Brenton Day from the University of Southern 
Queensland.

• Best Communicator: Rebekah Oldfield. 

Feedback from the AAT conference registrars and members, who conciliated the 
negotiation sessions, was that all of the teams participating displayed outstanding levels 
of legal acumen, communication skills and emotional intelligence. 

So much of the negotiation work of lawyers now goes on under the supervision of 
tribunals, courts and commissions. With over 80% of the matters before the AAT finalising 
without a hearing it has been terrific to open up a dialogue with universities about what is 
expected of lawyers in the dynamic environment of conciliation. 

The pilot will now be evaluated with a view to seeing whether the competition can be 
extended to include other states in future years. 

The competition was only possible with the support of sponsors and volunteers. The Law 
Council supplied trophies and book vouchers and the Australian Mediation Association 
contributed continuing professional development webinars. The Bond University Dispute 
Resolution Centre and LEADR provided mediation courses as the major prizes. 

All the AAT volunteers who assisted were thanked including Sherryn MacFie, Veronika 
Limu, Jonathan Hart, Stephanie Hayes, Kim Richardson, Siobhan Ni Fhaolain, Mary 
Desses, Tracy Sheedy, Franca Petrone, Professor Tania Sourdin, SM John Handley, SM 
Geri Ettinger and President Kerr. 

http://www.aat.gov.au/LawAndPractice/PracticeDirectionsAndGuides/PracticeDirections/ExpeditedReview.htm
http://www.aat.gov.au/LawAndPractice/PracticeDirectionsAndGuides/PracticeDirections/ExpeditedReview.htm
http://www.aat.gov.au/LawAndPractice/PracticeDirectionsAndGuides/PracticeDirections/ExpeditedReview.htm
http://www.aat.gov.au/FormsAndFees/Fees.htm
http://www.aat.gov.au/docs/form1-July2014-fillable.pdf
http://www.aat.gov.au/FormsAndFees/Forms.htm
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one PROPOSED STREAMLINED ARRANGEMENTS FOR EXTERNAL MERITS REVIEW

by Michael Will, Chair of the FLDRS Administrative Law Committee

As Section members may be aware, on 13 May 2014 as part of the Federal Budget 2014–
15 the Government announced that:

•  the Administrative Appeals Tribunal would be amalgamated with the Migration 
Review Tribunal and Refugee Review Tribunal, the Social Security Appeals Tribunal 
and the Classification Review Board; 

•  merits review of Freedom of Information (FOI) matters, currently undertaken by the 
Office of the Australian Information Commission (OAIC), would also be transferred 
to the AAT from 1 January 2015; and 

•  the Office of the Privacy Commissioner would be established as a separate 
statutory office and will continue to be responsible for the exercise of statutory 
functions under the Privacy Act 1988 (Cth) and related legislation.

During the intervening period, the tribunals are intended to operate as usual and it is 
understood that there is no proposal for radical reform of the merits review process itself.

This decision implements recommendation 54 of the National Commission of Audit 
report 

Such an amalgamation will require significant legislative redrafting to be done by the end 
of the year. The new tribunal in the Attorney General’s portfolio, is planned to take effect 
on 1 July 2015.

The A-G’s media release says:

The merger of merits review agencies will provide an accessible “one stop shop” for 
external merits review and will ensure that end-users have a review option that is fair, 
less confusing, just, economical, informal and quick.

Although there is no indication that a discussion paper or exposure draft bill will be 
released, it is understood that there will be informal consultation with interested and 
relevant bodies. The FLDRS Administrative Law Committee has provided some informal 
feedback.

The AAT is a tribunal that has enjoyed an excellent reputation, nationally and 
internationally, and has provided a unique model of merits review. The continued success 
and reputation of the AAT and similar tribunals in an amalgamated structure requires the 
ongoing independence of the tribunal to be paramount, and the maintenance of the 
merits review model and processes that have been so successful to date. I believe that 
to achieve this warrants maintaining the status of the President of the new tribunal as a 
judge and the right to legal representation (perhaps with a process of excluding lawyers 
only if they became disruptive).

Ministerial involvement in appointments is proposed in some form, possibly involving 
three portfolios (AGD, Immigration, and Social Services). While that could raise concerns 
over the potential for politicisation of the tribunal, such concerns could be overcome if 
there were mechanisms enshrined in the legislation that required a merit based process 
of appointments. 

It remains open as to whether the new tribunal will have Divisions. There is some sense 
to having a divisional structure to accommodate the specialties of decision making, but 
also some mechanism for cross-fertilisation of ideas. The AAT has in the past displayed 
an ability to modify its processes to accommodate the type of matter before it (from very 
informal through to almost court like) and this is one of its great strengths that I believe 
should be maintained. 

As to the question of whether or not there should be two tiered decision making for 
social security decisions, there will obviously be a range of views. However, one may well 
question why those affected by that decision making should have another level of merits 
review when compared to say, refugees or migrants. 

Lastly, it is not yet known what the new tribunal is to be called. One unverified suggestion 
is that if the name changed from the AAT that would require amending about 4,000 
pieces of legislation which refer to it! 

The Attorney General’s Department appear to be genuinely open to receiving input and 
consultation, so if members of the Section have any desire to provide input they should 
do so as soon as possible. 

CHAPTER III – WINTER 2014
PAGE 7

http://www.ag.gov.au/Publications/Budgets/Budget2014-15/Pages/Streamlined-arrangements-for-external-merits-review.aspx
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two FAIR WORK COMMISSION – APPEAL MECHANISMS

The Law Council has advised the Department of Employment, having consulted with 
its Constituent Bodies in December 2013, that contrary to recent calls for change, the 
current appeal mechanisms of the Fair Work Commission (FWC) do not need to be 
altered.

Background

Prior to the last election, the then Shadow Minister for Employment and Workplace 
Relations, Senator the Hon Eric Abetz, said that if elected, the Liberal Party would give 
“active consideration to the creation of an independent appeal jurisdiction” for the FWC. 
He said: 

. . . the Coalition is not married to the idea, we’re not even engaged to the idea 
but we are dating the idea. We are considering it but we are not committed to 
implementing it because it came up relatively late in our policy consultations.

Following the election, in late 2013, the new Minister for Employment, Senator Abetz, 
invited interested persons to provide comments concerning the operation of the current 
mechanisms to appeal from FWC decisions. A proposal then floated for consideration 
by some stakeholders was that the FWC appeal mechanism should be altered by the 
creation of a NSW Court of Appeal-style permanent appellate tribunal, sitting above the 
current tribunal.

In response to the Minister’s request, the Law Council engaged in a process of seeking 
input from each of its Constituent Bodies in preparation for a response to the Minister. 

The information that follows draws on those responses and corresponds with the views 
of the Law Council Federal Litigation and Dispute Resolution Section’s Industrial Law 
Committee.

Summary

The current appeal mechanisms1 have existed in essentially the same terms since 1988,2 
during which time the relevant legislation has otherwise been amended and re-enacted.3 
There are no reasons why the appeal mechanisms now need to be changed. However, if 
there was seen to be a need to increase the capacity to correct error, the Federal Court’s 
jurisdiction could be expanded to permit it to correct errors of law.

The current mechanism

The Fair Work Act 2009 (Cth) provides that a person aggrieved by a FWC decision, other 
than a decision of a full bench or an expert panel, can apply to appeal the decision.4 

Permission to appeal is required. It will be granted if the FWC is satisfied that it is in the 
public interest to do so.5 The requirement for permission to appeal is not viewed by the 
profession as an inappropriate barrier, noting that permission is routinely granted in cases 
where there was error at first instance sufficient to warrant overturning the decision. 

Appropriately, the appellate powers are exercisable only if there is error on the part of the 
primary-decision maker.6 

FWC appeals are heard by a Full Bench comprised of at least three members not involved 
in the first instance decision, at least one of whom is the President, a Vice President or 
a Deputy President. In this regard appeal benches are formed in a manner similar to 
that adopted by the Federal Court of Australia, where any Judge of the Court can sit 
on appeal. That model can be contrasted to a model such as that adopted for the NSW 
Supreme Court, where appeals are heard only by those Judges who are appointed to the 
Court of Appeal. 

There does not appear to be evidence that in practice one model gives rise to decisions 
that are more or less likely to be found to be incorrect or more or less likely to be 
inconsistent with other appellate level decisions, when assessed against the other model. 

There are practical reasons why the Federal Court model might be more appropriate for 
a federal body, which by its nature must sit at various locations across Australia. A model 
under which there are only a small number of tribunal or court members able to form say 
a three member appeal bench could create practical difficulties for a federal body that 
needs to establish an appeal bench in each location, particularly for appeals which must 
be heard quickly (which can often be the case for industrial matters). 
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According to FWC records in the financial year ending 30 June 2013, the FWC received 
36,616 applications of which 143 were appeal applications (0.4%) arising from 11,673 
published decisions and orders.7 A subset of those were unfair dismissal matters: in 
2012/13 there were 14,818 unfair dismissal applications, 660 decisions and 58 appeals.8 

Full Bench hearings have proved in practice to be a robust mechanism for ensuring 
consistent decisions over time, and for determining any differences in approach amongst 
members of the FWC sitting at first instance.9

In the rare event of conflicting decisions at Full Bench level the FWC President can, and 
does, constitute a Full Bench with more than three members to determine the issue.10 

Federal Court review

The Federal Court has a supervisory role over the FWC. It does not strictly hear appeals 
but rather has power to determine whether the FWC has fallen into jurisdictional error11 
in the sense of the FWC misunderstanding or exceeding its jurisdictions, or failing to 
properly exercise its jurisdiction. This is to be contrasted with the position where the FWC 
makes a mistake (even an error of law) within jurisdiction in which case the Federal Court 
cannot issue relief.12

The fact that the Federal Court exercises its power to quash decisions of the FWC and 
requires them to be re-determined does not of course reflect adversely on the quality 
of Full Bench decisions; it is the natural corollary of the existence of a superior Court. All 
courts other than the High Court have such orders made against their decisions from 
time to time.

There is a strong case to be made at the very least to retain the current approach to 
Federal Court review. It limits the circumstances by which a matter can be further 
‘appealed’, giving greater certainty and finality. 

However, should there be a genuine concern over the nature or quality of the FWC 
appellate decisions that concern could be addressed by broadening the jurisdiction of 
the Federal Court to permit the Court to hear appeals on an error of law.13 Such a course 
could be adopted without altering the existing appellate structure and practice of the 
FWC.

A recent change in procedure in the Federal Court is for applications to quash a FWC 
decision to be heard by a single Judge, unless the decision in question was a decision 
made by a Full Bench including the President of FWC (who is also a Federal Court 
Judge). That change has had the effect of introducing a further level of appeal, as a 
decision from a single Judge can be appealed to a Full Federal Court and then, with 
leave, to the High Court. 

It would be preferable, and would enhance the status of the FWC, if the Federal Court 
reverted to constituting Full Courts to consider applications for judicial review.

Alternative appellate model

The proposition that the current appeal mechanisms be changed by creating a NSW 
Court of Appeal style appellate body within the FWC is not supported.

The standing of the FWC as an independent and impartial body applying the law as 
required of it under its governing statute is a paramount consideration.

The status of the FWC also depends upon the independence and impartiality of its 
Members being maintained and being seen to be maintained. The creation of a new 
appellate body, sitting above the current FWC, with freshly appointed members, would 
have the tendency to undermine the standing of the FWC and consequentially its 
capacity to be an effective body. That is so because such action could reasonably be 
portrayed as being taken to enable Parliament or the Executive to appoint tribunal 
members that they prefer to favour a particular outcome (or ideological position) or in 
the expectation that such appointees will override decisions of members appointed by 
previous Executives. Such a concern is not far-fetched – there is at least one significant 
organisation that is presently proposing a new appellate level body as a necessary step 
to redress concerns arising from the background of appointments made by the last 
Executive.14

The Law Council identified these concerns as a reason why the Fair Work Act 2009 
should not have been amended to create two new statutory Vice President positions.15 
That those positions were created and filled by the last Parliament does not create a valid 
precedent or justifiable reason for the current Parliament to create a fresh appellate body.

Whatever policy decision is ultimately made on this issue, it is essential that appointments 
to the FWC be of the highest standing so as to engender respect for the institution from 
all sides of the political and industrial spectrum.
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1 Fair Work Act 2009 (Cth), Chapter 5, Part 5-1, Division 3, Subdivision E.
2 Industrial Relations Act 1988 (Cth), Act 86 of 1988, s 45.
3 Amongst other changes, the Industrial Relations Act 1988 was extensively amended and renamed by the 

Workplace Relations and Other Legislation Amendment Act 1996 and the Workplace Relations (WorkChoic-
es) Amendment Act 2005, and then replaced by the Fair Work Act 2009.

4 Section 6041(1) of the Fair Work Act 2009 (Cth).
5 Section 604(2) of the Fair Work Act 2009 (Cth).
6 Coal & Allied Operations Pty Ltd v Australian Industrial Relations Commission (2000) 203 CLR 194: in that 

case the High Court considered the provisions of s45 of Workplace Relations Act 1996 (Cth). The same 
approach is taken to the relevantly identical provisions in the current Fair Work Act 2009: e.g. Coal & Allied 
Services v Lawler 2011 192 FCR 98 at [51].

7 Fair Work Commission, Australia’s National Workplace Relations Tribunal, Our Future Direction Annual 
Report 2012–13, 6, 7, 43, 103.

8 Ibid, 43 and 103.
9 E.g. McDonald’s Australia Pty Ltd [2010] FWAFB 4602.
10 As occurred in CFMEU v Queensland Bulk Handling Pty Limited [2012] FWAFB 7551.
11 Fair Work Act 2009 (Cth) s 563(b) and Judiciary Act 1903 (Cth) s 39B. The Federal Court can only issue relief 

where FWC has fallen into jurisdictional error. That occurs where the FWC misconceived its role, misunder-
stood the nature of its jurisdiction, misconceived its duty, failed to apply itself to the relevant statutory test, 
or misunderstood the nature of the opinion it was to form: Coal & Allied Operations Pty Ltd v Australian 
Industrial Relations Commission (2000) 203 CLR 194 at [31].

12 E.g. Lambley v DP World Sydney Limited [2013] FCA 4.
13 E.g. Administrative Decisions (Judicial Review) Act 1977, s 5(1)(f).
14 AMMA 2013 West Coast Industry Forum, Opening Address by Steve Knott, 21 November 2013.
15 Law Council of Australia, Submission to the Senate Education, Employment and Workplace Relations 

Legislation Commission on the Fair Work Amendment Bill 2012, 14 November 2012.

Conclusion

Successive Parliaments have taken a view that the current FWC appeal mechanisms are 
appropriate.

Nothing has emerged in recent times to suggest a need to make substantive changes to 
the current appeal mechanisms.

Should there be a view that a greater level of scrutiny is required, that can be achieved 
without creating a new appellate level body by granting to the Federal Court wider power 
to correct error.
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three HOT TOPICS IN COMMONWEALTH COMPENSATION SEMINAR PAPER

Slaughtering, super and spacious vehicles – a review of recent full Federal 
Court decisions on the many and varied issues arising under the Safety, 
Rehabilitation and Compensation Act 1988 (Cth)

Reproduced with the kind permission of Ben Dubé, Partner,  
Sparke Helmore Brisbane

Introduction 

Often over the years when I have been involved in interviewing candidates for graduate 
positions within the firm I am asked to explain a little about the area of practice in which 
I work. These interviews generally take place with other Partners who work in far more 
‘glamorous’ areas of law such as M&A, Banking and Finance or Professional Indemnity. 

Doing the ‘hard sell’ on the lure of Commonwealth Workers’ Compensation generally 
means that I avoid giving examples that the work involves arguing over whether a person 
only has difficulty with ‘grades and steps’ but not ‘distances’. Instead I give the more 
unusual examples to gain their interest, such as:

•  whether pulling a light fitting onto your face while undertaking vigorous nocturnal 
activities is considered part of your employment16

•  whether flying to the Gold Coast hinterland to attend a Buddhist retreat is 
reasonable medical treatment17

•  whether someone who was convinced that her discovery of a database security 
problem meant that she had uncovered a global conspiracy of international 
fraud so important that the co-conspirators which included the US Government, 
Australian Customs, the Queen and the Calabrian Mafia would take steps to have 
her killed was entitled to workers’ compensation18, and

•  whether having an affair with a colleague both within and outside of the workplace 
is considered part of your employment.19

Those cases and the cases which are discussed below demonstrate that even after nearly 
26 years, the Safety, Rehabilitation and Compensation Act 1988 (the Act) continues to 
evolve and produce outcomes and be the background to a range of circumstances 
which are generally interesting, occasionally humorous and unfortunately sometimes 
terribly tragic.

Smith v Comcare – s 7(4)

Section 7(4) of the Act provides:

For the purposes of this Act, an employee shall be taken to have sustained an injury, 
being a disease, or an aggravation of a disease on the day when:

(a) the employee first sought medical treatment for the disease, or aggravation; or

(b)  the disease or aggravation resulted in the death of the employee or first 
resulted in the incapacity for work, or impairment of the employee;

whichever happens first.

Mr Smith was a Commonwealth meat inspector who worked between 1983 and 2010. 
The issue before the Tribunal was liability for aggravation of osteoarthritis of the hip. The 
medical evidence indicated that the condition had become mildly symptomatic by 1990 
and significantly symptomatic by 1997.

Mr Smith argued before the Tribunal that liability arose because of a ‘nature and 
conditions’ argument, being that his employment over 30 years involved repetitive heavy 
lifting, twisting and turning and other movements.

The Tribunal found that for the purposes of s 7(4) the date of injury was in 1997. The 
Tribunal accepted the medical evidence that the aggravation could have arisen as a result 
of heavy lifting. The Tribunal then considered Mr Smith’s duties in the period leading up 
to 1997 and concluded that there was no heavy lifting in that period and accordingly 
there was no material contribution by the employment. The Tribunal affirmed Comcare’s 
decision denying liability.

On appeal at first instance the Federal Court found no error of law.20 Mr Smith then 
appealed to the Full Court of the Federal Court.
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for the Tribunal to consider the s 7(4) date of injury before deciding the employment 
contribution question. The majority decision (Buchanan J) stated (at [34]):

[I]t involves no mere procedural criticism of the AAT in the present case to suggest 
that it should have said nothing about the potential operation of s 7(4) before 
addressing and concluding (at least in its own mind) the question of liability under 
s 14. In a case where no liability under s 14 is found to exist, that does not mean 
necessarily that it will never be necessary to address the question under s 7(4). In 
some cases it might be prudent to do so in case a different view is later taken of 
the question of liability under s 14. That said, as the AAT is the final decision maker, 
that form of conditional answer may not be necessary in many cases, if any. In a 
case where such an approach was necessary, the AAT would be bound to proceed 
upon the basis of assumptions contrary to its prior conclusions about liability under 
s 14. There is no difficulty in principle about such an approach in an appropriate 
case. Nevertheless the nature of the exercise should be fully disclosed so that its 
conditional nature may be readily appreciated. That will usually be difficult unless 
the primary finding about liability is first made, and the AAT goes on to assume, 
nevertheless a contrary outcome for the purposes of giving a theoretical answer to 
the question in s 7(4).

The judgment concluded (at [39]):

I cannot exclude from my own mind the reasonable possibility, for which the 
appellant contended, that the AAT’s premature and unnecessary attention to the 
question in s 7(4) might have sent it on the wrong line of inquiry about the issues 
arising under s 14. The conclusions by the AAT stated in [81] of its decision give 
sufficient (even if not decisive) support for that thesis.

Smith has to be seen as authority for the proposition that you should not make a finding 
under s 7(4) of the date of injury until such time as you have concluded that liability exists 
under s 14.

In light of this decision there remains a practical issue with respect to determining what, 
if any, employment factors contributed to a condition without forming a view when that 
condition first arose. 

That suggests, although it is not completely clear that in determining liability under 
s 14 there should include in the assessment of whether there has been a significant 
contribution, consideration of whether the condition was already in existence, and 
if so, what impact that may or may not have on whether the factor was a significant 
contributing factor.

Comcare v Dunstan – testing the boundaries of ‘receives’ under s 21A

This matter was run by Comcare as a test case of Comcare’s Jurisdictional Policy Advice 
2013/02 ‘Calculating weekly incapacity compensation for an incapacitated employee 
who is ‘retired’ and ‘receives’ a superannuation pension’.

Essentially, the effect of the JPA was that Comcare sought to bring in under the 
superannuation provisions of the Act (s 20–21A) superannuation entitlements of 
employees which remained ‘preserved’ within a superannuation scheme at the point in 
time when the employee reached his or her ‘preservation’ age (generally 55). 

Comcare’s new policy approach was intended to test the limit of the expression ‘receives’ 
having regard to the discussion of that term by the Full Federal Court in Archer v 
Comcare.21 

Section 21A of the Act provides:

1)   Compensation payable to an employee who is incapacitated for work as a 
result of an injury is determined in accordance with this section if:

(a)  the employee is retired from his or her employment (whether the employee 
retired voluntarily or was compulsorily retired); and

(b) the employee receives:

  i. a pension; and

  ii. a lump sum benefit;

under a superannuation scheme as a result of the employee’s retirement.

The Second Reading Speech to the Bill introducing the Act stated:

This Bill will also seek to reduce the unreasonable costs associated with work-related 
injuries by introducing measures to prevent double dipping by employees using 
sick leave payments or superannuation entitlements while on compensation. For 
example, many employees who have been retired on invalidity grounds under the 
current legislation enjoy benefits under both compensation and superannuation 
schemes at a rate considerably in excess of their previous income.22
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Compensation Amendment Act 1992 to introduce s 21A to cover situations where the 
superannuation entitlements were both a lump sum and a pension.23

The superannuation provisions in the Act were amended again in 2007 by the Safety, 
Rehabilitation and Compensation and Other Legislation Amendment Act 2007. The two 
key changes to the provisions were:

•   removing the requirement that the incapacity for work need to exist at the same 
point as the retirement from employment,24 and

•    replacing the formula used for the calculation of the offset of superannuation 
entitlements.

Prior to the recent decision of Dunstan, the leading authority on the application of the 
superannuation provisions was the Full Federal Court decision of Archer. In that matter 
the applicant had been a member of the Qantas staff superannuation scheme. Upon 
the cessation of his employment, his superannuation entitlements (part of which was 
required to remain preserved under requirements of the SIS Act and part which the 
applicant was entitled to immediately) were transferred to a roll-over fund. The applicant 
argued that his incapacity payments should not have been reduced under s 21 because 
he had not ‘received’ a lump sum benefit.

In considering the meaning of the term ‘receives’ in s 21, the Court stated (at [11]–[13]):

The meaning to be given to the word ‘receives’ must take account of the 
context in which it is used. That context is a group of statutory provisions which 
distinguishes between, on the one hand, a benefit under a superannuation scheme 
that is ‘payable’ to an incapacitated employee and, on the other, a benefit that 
an incapacitated employee ‘receives’. This context, as well as the meaning of the 
words themselves, indicates that a benefit has not been received merely because 
the benefit is payable to the incapacitated employee. In order for an employee to 
receive a benefit, there must be something more than simply the existence of an 
obligation at law or in equity to pay the incapacitated employee a pension or lump 
sum benefit. How much more may be a matter of controversy. …

To summarise, an incapacitated employee ‘receives’ a lump sum benefit under a 
superannuation scheme where a benefit that is payable to the employee has been 
paid to him, or has been paid at his direction or where the trustee in some way has 
dealt with the benefit at the request or with the consent of the employee. In each of 
these cases the obligation to pay the benefit to the incapacitated employee will have 
been discharged or deferred. …

The Full Court concluded:

It is not necessary in this case to determine further the outer limits of the meaning 
of the word ‘receives’. Whatever be its meaning, there can be no doubt that Mr 
Archer did receive a lump sum benefit under his superannuation scheme. … As we 
have said, it is not necessary for the purposes of this appeal to decide whether, 
and in what other circumstances it can be said that, a pension or lump sum benefit 
under a superannuation scheme is received by an employee after the benefit has 
become payable but before it has been paid to, or for the benefit of, an employee. 
The resolution of that question can await a case where it directly arises.

In Commission for the Safety, Rehabilitation and Compensation of Commonwealth 
Employees v Neil, the Federal Court held that the expression ‘was receiving weekly 
payments of compensation’ in the definition of ‘former employee’ in s 123 of the Act 
should be read in accordance with its natural and grammatical meaning. Neaves J 
concluded that the expression should not be read as including the words ‘or was entitled 
to receive’25.

The essential facts of Mr Dunstan’s case were:

• Mr Dunstan was born on 27 September 1955.

•  He commenced employment with the Department of Defence on 25 October 
1975. As a result, he became a member of the superannuation scheme established 
by the Superannuation Act 1922.

•  On 1 July 1976 the Superannuation Act 1976 (the CSS Act) replaced the 
Superannuation Act 1922 and all members of the earlier scheme were transferred 
to the superannuation scheme established by the CSS Act. That scheme is the 
Commonwealth Superannuation Scheme (CSS) and Mr Dunstan remained a 
contributing member until his employment with the Australian Taxation Office 
(ATO) ceased on 20 May 2001.

•  Mr Dunstan’s employment with the ATO was terminated pursuant to s 29 of the 
Public Service Act 1999.
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•  Following the termination of his employment, Mr Dunstan made an election 
pursuant to the provisions of the CSS Act to defer his superannuation entitlements. 
He remained a ‘deferred benefit member’ of the CSS. Mr Dunstan has received 
annual ‘Deferred Benefit Member Statements’ from the CSS setting out details of 
his superannuation account for each financial year.

•  At no time in the relevant period had Mr Dunstan requested the release or payment 
of his CSS deferred benefit.

•  On 21 January 2013 Comcare made a determination under s 21A with respect 
to Mr Dunstan’s incapacity payments. Comcare affirmed that decision upon 
reconsideration on 27 March 2013.

•  The Tribunal set aside that decision and found Mr Dunstan had not received a 
superannuation pension and lump sum.

Comcare’s argument before the Tribunal was:

•  The Full Court in Archer identified three alternatives upon which an employee 
‘receives a lump sum benefit’:

  (a) When the benefit is paid to the employee;

  (b) When the benefit is paid at the employee’s direction; or

   (c) W hen the trustee has in some other way ‘dealt with the benefit at the request or 
with the consent of the employee’.

•  It is in respect of the third alternative that Comcare contended that Mr Dunstan 
receives a pension and a lump sum benefit for the purposes of s 21A of the Act.

•  Comcare contended that s 21A became applicable as at 27 September 2010, the 
date upon which Mr Dunstan turned 55 years of age and reached his minimum 
preservation age.

•  Comcare contends that upon turning 55, Mr Dunstan was able to notify the Board 
pursuant to s 138(4) of the CSS Act that he wished to access his deferred benefit. 
By turning 55, a condition of release under the SIS Act was satisfied (and also s 138 
of the CSS Act). No impediment to the release of the applicant’s deferred benefit 
exists other than the absence of notice under s 138(4).

•  Accordingly, at any time after age of 55, by not notifying the Board under s 138(4) 
of an application for payment of his deferred benefits, Mr Dunstan was taken for 
the purposes of s 21A to have received a lump sum benefit and pension.

The Tribunal rejected Comcare’s contentions in their entirety.

The Full Federal Court then dismissed Comcare’s appeal. 

The effect of the Full Federal Court’s decision is that unless there is a ‘present obligation’ 
upon the Superannuation Trustee to pay a superannuation benefit to an employee, an 
employee will not be taken to have ‘received’ his or her superannuation benefit, even on 
a ‘constructive receipt’ basis. 

If a member’s benefit is preserved, until the benefit becomes payable (that is, until an 
entitlement ‘crystallises’) there is no scope for Comcare to argue that the benefit has 
been ‘received’ for the purposes of s 20, 21 and 21A of the Act.

The Full Court held that the SRC Act is concerned with ‘what the person receives rather 
than with rights to take steps in order to receive.’ 

Heffernan v Comcare – is a Landcruiser ‘medical treatment’?

This matter which was finally decided by the Full Court arose out of a reviewable decision 
by Comcare which found that Mr Heffernan was not entitled to compensation under 
s 4, 16, 36, 37 and 39 of the Act for a new Toyota Troopcarrier (including upgrades). The 
reviewable decision found that Mr Heffernan was entitled, pursuant to s 39 of the Act 
for the cost of (including fitting) a ‘Stratos seat’. Mr Heffernan had a number of accepted 
conditions under the Act including a back injury.

Comcare has previously paid for modifications to Mr Heffernan’s motor vehicle in July 
2006. Mr Heffernan replaced his motor vehicle (1996 Landcruiser Troopcarrier) in 2009 
with a 2004 Nissan Patrol.

On 6 August 2010 Mr Heffernan requested that Comcare pay for the cost of a new, 
modified Landcruiser Troopcarrier.
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The issues which initially arose for consideration by the Tribunal were:

 1.  Is the provision of a motor vehicle (new or second hand) ‘medical treatment’ (s 4(1) 
and s 16) or an ‘aid or appliance’ (s 39) within the meaning of the Act;

 2.  If the provision of a motor vehicle is medical treatment within the meaning of the 
Act, is it:

  (a) ‘treatment’ obtained in relation to the injury; and

  (b)  ‘treatment’ that was reasonable for the employee to obtain in the 
circumstances;

3.  If the provision of a motor vehicle is an aid or appliance within the meaning of the 
Act, was it reasonably required having regard to:

  (a) the nature of Mr Heffernan’s impairment; and

  (b) the requirements of the rehabilitation program.

In the initial hearing before the Tribunal, Mr Heffernan conceded that the claimed motor 
vehicle was not an ‘aid or appliance’ within the meaning of s 39 of the Act. Accordingly, 
the matter proceeded on the basis of whether compensation was payable under s 16, 
particularly whether the motor vehicle was a ‘curative apparatus’.

By decision dated 20 June 2012 the Tribunal found that the motor vehicle was not a 
curative apparatus. However, Tribunal directed ‘brief written submissions’ on whether a 
modified vehicle constitutes ‘medical treatment’ within the meaning of paragraph (f) of 
the definition of ‘medical treatment’, that is an ‘aid or appliance’. 

The Tribunal’s decision dated 30 August 2012 concluded that the motor vehicle was an 
‘aid or appliance’ similar to a ‘medical [or] surgical … aid or appliance’ within the meaning 
of paragraph (f) of the definition of ‘medical treatment’.

On appeal, Comcare successfully argued that the Tribunal’s decision was incorrect26. 
Edmonds J found two errors on the part of the Tribunal (at [24]–[25]):

•  Firstly, the Tribunal rejected a test based on the inherent nature, characteristics 
or attributes of an item and embraced, instead, one based on use and result 
– whether the item is used for the purpose of providing aid and assistance for 
disabled and injured persons, and in fact does so.

•  Secondly, it undertook the task without reference to the relevant statutory context 
and the use of the term ‘medical treatment’ within the Act as well as s 39(1) which 
specifically dealt with vehicle modifications.

Mr Heffernan then appealed to the Full Court. The Full Court dismissed his appeal. 
Firstly, it found that as Mr Heffernan had conceded that the motor vehicle was not 
compensable under s 39 of the Act, he could not argue before the Federal Court that the 
Tribunal fell into error on that point. Secondly, it found that Edmonds J was correct in his 
interpretation of the relevant paragraphs of the definition of ‘medical treatment’. 

Allsop CJ stated at [46]):

As a matter of language, set in the context of medical treatment’ as defined in 
paras (a)–(i), a modified motor vehicle cannot ordinarily be sensibly described as a 
similar aid or appliance to a medical or surgical aid or appliance. I agree with the 
conclusion of the primary judge.

Paragraphs [102]–[107] set out a helpful analysis on the difference between the provisions 
regarding medical treatment and those regarding rehabilitation (i.e. s 16 and 39):

The terms and structure of the Act distinguish between medical treatment, for which 
compensation is payable; and compensation for alterations to places, modifications 
to vehicles or articles, or any aids or appliances during or after a rehabilitation 
program, or even if no rehabilitation program is possible. It is to be recognised that 
a “rehabilitation program” may involve medical, dental or psychiatric and hospital 
services.

These parts and divisions of the Act reflect a distinction between medical treatment 
on the one hand, and rehabilitation and ongoing impairment on the other, which 
may involve medical services. When medical treatment in relation to an injury ends 
and rehabilitation (including medical services) commences, may be a difficult and 
subtle question of fact. Indeed, there may be no clear point of distinction, and the 
two may overlap. This distinction in the Act, however, and the subject of s 16 being 
medical treatment in relation to the injury, underpins and supports the proposition 
put by Hill J in Thiele, that the apparatus is one used in the process of treatment, the 
apparatus having as an essential characteristic its use in the curative or treatment 
process. That relationship between the apparatus and the treatment process was 
clear in Thomas and Thiele. Hydrotherapy was part of the treatment. Given the 
extent of the quadriplegic immobilisation in GC Woods and Bresmac the same 
factual conclusion can be accepted.
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It will not always be an easy factual distinction or conclusion to make. Is the 
apparatus one that is used in the curative process or process of treatment, having 
as an essential characteristic its use in that process; is it an aid or appliance under 
s 39(1)(e) that is reasonably required by the employee having regard to his or her 
impairment and to any rehabilitation program?

The questions posed assume, as the structure of the Act discloses, a distinction 
between liability for medical treatment and liability for compensation for matters 
beyond medical treatment that are related to the ongoing impairment, and any 
rehabilitation. The distinction will not, in any given circumstances, be a sharp 
one, nor easy to identify; and there may be, in any given circumstances, an 
overlap. Nevertheless, medical treatment for an injury will often be different from 
providing things such as those listed in s 39(1)(c)–(e) that deal with the reasonable 
requirements of an employee brought about by her or his impairment.

The Tribunal here found that there was insufficient evidence of a therapeutic 
effect. On one view, it may also have found that the vehicle was not an “instrument 
of therapy or treatment”; in other words, that it was not part of the curative or 
therapeutic process, as medical treatment. Both those findings were factual findings. 
Neither has been shown to involve legal error.

The requirement that the curative apparatus be part of the process of treatment or 
part of the curative process is not to limit the rights of the injured employee. The 
words of s 39 appear ample to provide for what is reasonably required to deal with 
the employee’s needs from the impairment. This is reinforced when one recognises 
that the phrase “curative apparatus” takes its colour from being part of a definition of 
“medical treatment”.

On that basis the Court found that the modified Landcruiser was not compensable under 
the Act and dismissed the appeal.
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16 Comcare v PVYW (2013) 303 ALR 1. 
17 Comcare v Holt (2007) 97 ALD 476.
18 Clement and Comcare (2010) AATA 296.
19 Dunstan and Comcare (2012) 130 ALD 370.
20 Smith v Comcare [2012] FCA 502.
21 (2000) 101 FCR 30.
22 Australian Parliament, House of Representatives Hansard, 27 April 1988, 2194.
23 This amendment resolved the issue which arose in Hammerton and Comcare (1995) 21 AAR 204, where 

the applicant had received both a lump sum and a pension. The Tribunal found that neither s 20 (receipt of 
pension) nor s 21 (receipt of lump sum) applied.

24 This amendment resolved the issue which arose in Lonergan v Comcare [2005] FCA 377 where the Federal 
Court found that the expression in respect of an employee who ‘being incapacitated for work … retires’, 
meant that the superannuation provisions did not apply where the incapacity for work did not exist at the 
moment of retirement (see also McKernan and Comcare (2004) 85ALD 508 – a decision applying the legis-
lation prior to the 2007 amendments).

25 (1993) 41 FCR 517.
26 Comcare v Heffernan (2013) 134 ALD 305.
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S CLIENT LEGAL PRIVILEGE
The Section is pleased to offer practitioners case notes on topical decisions concerning 
client legal privilege. These case notes are also accessible on the Law Council’s CLP 
Watch webpage at www.lawcouncil.asn/au/FEDLIT/index.php.clpwatch 

Nolan v Nolan & Ors [2013] QSC 140

by Michael Rennie27

Did privilege attach to documents for the preparation of a will? –  
Waiver by failure to object to production 

Background

Donna Nolan (the plaintiff) was the ex-wife of Anthony Nolan (the first defendant). The 
first defendant was the son of Brian and Majella Nolan (the second and third defendants), 
who had conducted owned a number of farms in the Dalby region of Queensland. 

The plaintiff sought a declaration that she had an interest, under either a constructive 
trust or equitable lien in land owned by the second and third defendants. In the course 
of those proceedings the plaintiff issued a notice of non-party disclosure to former 
solicitors for the second and third defendants. Documents were produced that related to 
advice in relation to estate planning and the preparation of wills for the second and third 
defendants.

The second and third defendants sought the return of these documents on the basis that 
they were subject to legal professional privilege and produced without their knowledge. 
The second and third defendants only became aware that the documents had been 
produced one month after the event.

The plaintiff maintained that none of the documents that had been produced were 
subject to legal professional privilege and, if they were, such privilege had been waived. 

The issues were:

• Were the disputed documents the subject of legal professional privilege?

• If so, had there been any waiver by the failure to claim privilege at production?

Did privilege attach?

The plaintiff relied on Tickell v Trifleska (1990) 24 NSWLR 548, where Rogers CJ Comm D 
concluded that a letter providing instructions for the preparation of a will did not amount 
to a request for legal advice. (That decision applied the “sole purpose” test).

Ann Lyons J noted that in New South Wales v Betfair Pty Ltd (2009) 261 ALR 311, the NSW 
Court of Appeal held that Rogers CJ did not approach the matter correctly in Tickell. A 
retainer to draw a will necessarily involves providing legal advice, at least as to validity and 
effect of the will. On that basis, a review of the documents satisfied the Court that the 
dominant purpose of the communications was obtaining legal advice. The documents 
recorded confidential communications between the second and third defendants and 
their then solicitor.

Drawing on Kennedy v Wallace (2004) 142 FCR 185, her Honour noted that legal 
professional privilege extends to documents prepared for the dominant purpose of 
obtaining advice, at [28]: 

… where legal advice is concerned, the privilege extends to all of the peripheral 
aspects of the matter, even though some might not, in isolation, be concerned with 
the communication of strictly legal advice.

Waiver 

The second and third defendants argued that the privilege had not been waived because 
the actual consent of the client was required before any confidential information could 
be disclosed. Consent was a pre-requisite for any waiver of the privilege. 

The documents in contention had been produced by the defendants’ previous solicitors 
(Edgar & Wood) in answer to a notice of non-party disclosure. Before the documents 
were produced, the plaintiff’s representatives sent the defendants’ current lawyers 
(Herbert Greer) a copy of that notice of non-party disclosure. That notice was specific 
and sought production of all testamentary documents and communications regarding 
the same. 

On that basis, the defendants’ current lawyers had more than adequate notice that 
potentially privileged material was being sought for production. It took six weeks for 
Edgar & Wood to respond to the notice. Herbert Greer did not serve a notice of objection 
to the production of those documents or take any steps to claim privilege in that period. 

Her Honour found that while generally it is the client who must waive the privilege, such 
a role can be delegated and is frequently delegated to a client’s legal representatives. 

CHAPTER III – WINTER 2014
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agents for the defendants in relation to all matters in relation to the proceedings at the 
relevant time and had ostensible authority to waive the privilege. The correspondence 
between the parties showed that the issue of the previous wills of the second and third 
defendants was a live issue between the parties. On that basis her Honour found that, by 
their actions, Herbert Greer did waive the privilege that belonged to the second and third 
defendants. 

Her Honour drew on the following principles in reaching these conclusions:

•  Goldberg J clearly stated in Meltend Pty Ltd & Ors v Restoration Clinics of Australia 
Pty Ltd & Ors (1997) 145 ALR 391, at 403 that there is ostensible authority in a 
solicitor to waive privilege;

•  Templeman LJ held in Great Atlantic Insurance Co v Home Insurance Co [1981] 2 
All ER 485 at 493 that the privilege can be waived by a solicitor, even where such 
waiver is contrary to the client’s wishes. The clients are bound by the decisions of 
their representatives within the scope of their ostensible authority;

•  The plaintiff and her solicitors had acquired knowledge of the documents. The 
future conduct of their case would be made difficult if they were required to put 
that information out of their minds. Citing Scott J in Webster v James Chapman & 
Co [1989] 3 All ER 939 at 947:

•  It seems to me that it would be thoroughly unfair that the carelessness of one party 
should be allowed to put the other party at a disadvantage.

•  As per Goldberg J in Meltend, the process of discovery would become unworkable 
if parties were able to change their minds. 

There is still a role for retraction if there has been an obvious mistake. However, the 
current case was not one where the solicitors for the plaintiff must have known that the 
disclosure was inadvertent or a mistake. 

27 Barrister, Sixth Floor, St James Hall Chambers, Sydney.

Shea v TruEnergy Services Pty Ltd (No 5) [2013] FCA 937

by Stephen Tully28

Background

Kate Shea (the applicant) challenged dismissal from her employer, EnergyAustralia 
Services (the respondent). The respondent relied on two expert reports. An expert 
had also prepared two draft reports in which he stated that he was engaged by the 
respondent’s solicitors to prepare reports for the present proceedings and annexing a 
letter of instructions, letter of engagement and related documents. On the sixth day of 
trial during cross-examination, the applicant asked the expert if the draft reports had been 
changed following correspondence with the solicitors. The respondent objected that this 
was covered by legal professional privilege. 

The applicant sought production of the draft expert reports and related correspondence. 
The applicant submitted that privilege did not attach to those documents because it was 
implicitly waived upon entry by the witness into the witness box under s 122(2) of the 
Evidence Act 1995 (Cth) (the Evidence Act). The respondent resisted, contending that the 
application for production was made too late, or alternatively that the documents were 
the subject of client legal privilege which had not been waived.

At issue was whether privilege attached to the draft reports and related correspondence, 
and if so, whether privilege had been waived. 

Relevant law

Section 119 of the Evidence Act relevantly provides that evidence is not to be adduced if a 
court finds that this would result in disclosing a confidential communication between the 
client and another person, or between a lawyer acting for the client and another person, 
that was made for the dominant purpose of the client being provided with professional 
legal services relating to an Australian proceeding (including the proceeding before the 
court) (the specified purpose). However, s 122(2) relevantly provides that evidence may 
be adduced if the client or party had acted in a way that was inconsistent with their 
objecting to the adducing of that evidence because it would result in a disclosure of a 
kind referred to in s 119. The Evidence Act applies to all proceedings in a Federal court 
(s 4).

Dodds-Streeton J reviewed leading authorities concerning the common law principles 
of legal professional privilege and concluded that, (given s 4 of the Evidence Act), the 
questions of whether client legal privilege existed and, if so, whether privilege had been 
waived, were to be determined by ss 117–126 of that Act (at [53]). The cognate common 
law principles were inapplicable to the extent of any inconsistency, such that any 
statements of principle must be qualified accordingly (at [53], [55]). Nevertheless, implied 
waiver as discussed in Mann v Carnell (1999) 201 CLR 1 applied to the loss of privilege (at 
[54]). CHAPTER III – WINTER 2014
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attract privilege if they satisfy the conditions of s 119 of the Evidence Act (at [57]). The 
‘professional legal services’ referred to in that section encompass representing the client 
in legal proceedings. The means of establishing that documents and communications 
were prepared or made for the specified purpose varied according to context (at [58]). 

Client legal privilege may be waived under s 122(2) if there was relevant inconsistency 
(at [59]). This may subsist where the draft reports or communications may have 
substantially influenced the content of the final report because there would be 
inconsistency informed by notions of fairness between withholding them while 
also relying on the final report (at [60]). The party asserting waiver had no automatic 
entitlement to test whether the privileged documents influenced the contents of the 
expert’s report. Rather, it is a balancing exercise in the circumstances of each case (at 
[61]). New Cap Reinsurance Corporation Ltd (in liq) v Renaissance Reinsurance Ltd [2007] 
NSWSC 258 was considered at length as recent persuasive authority.

Conclusions

Dodds-Streeton J concluded that it was inappropriate to order production for two 
reasons. 

Application for production made too late in proceedings

The possible existence of draft reports or communications between the expert and the 
respondent’s lawyers was apparent prior to trial. The applicant did not explain why she 
failed to call for production at an earlier and more appropriate stage of proceedings (at 
[64]). Making an application on the sixth day of what was ultimately a 13 day trial rendered 
impracticable the court’s inspection of the relevant documents (at [65]). The application 
for production was a significant distraction which was prejudicial to the efficient conduct 
and timely completion of the trial (at [66]).

Client legal privilege subsisted in documents and had not been waived

It was probable given the expert’s testimony that the draft reports and correspondence 
between him and the solicitors was confidential and prepared or made for the specified 
purpose (at [69]). The expert had moreover testified that the changes to one report were 
in the nature of editing rather than matters of substance (at [70]).

The judgment in Shea v TruEnergy is noteworthy for concluding that applications for 
the production of documents which may be the subject of client legal privilege should 
be made in a timely manner before the giving of evidence at trial. It also considered the 
provisions concerning client legal privilege and waiver under the Evidence Act 1995 (Cth). 

28 Barrister, St James’ Hall, Sydney.

RinRim Pty Ltd v Deutsche Bank Australia Ltd & Ors [2013] NSWSC 1684

by Michael Rennie29

Waiver under s 122(2) & (3) of the Evidence Act

Background

The underlying proceedings comprised an application for preliminary discovery pursuant 
to the Uniform Civil Procedure Rules 2005 (the UCPR). The dispute between the parties 
arose out of a capital raising for Primary Healthcare Ltd in 2008, for which the defendants 
were managers and underwriters. The plaintiff had been a potential investor.

In answer to a Notice to Produce in the proceedings the plaintiff produced a document 
to the Court described as a Memorandum of Advice (the Advice). The plaintiff sought an 
order preventing the defendants accessing that document on the basis that it was the 
subject of client legal privilege (CLP).

The defendants accepted that the Advice was the subject of CLP, but argued that the 
privilege had been lost for the following three reasons:

•  the plaintiff had acted in a manner inconsistent with objecting to the disclosure of 
the Advice through the filing service and reliance upon an affidavit of Mr Carlisle as 
part of the originating process –s 122(2) of the Evidence Act 1995 (Cth);

•  as a result of the production of other documents in answer to the Notice to 
Produce the substance of the advice has been knowingly and voluntarily disclosed 
by the plaintiff – s 122(3) of the Act; and/or

•  production of those other documents gave rise to “collateral waiver” of the 
privilege – s 126 of the Act.

Mr Carlisle was the solicitor for the plaintiff. He had executed an affidavit in support of the 
originating process in the proceedings. That affidavit contained a number of statements 
based on instructions provided by a director of the plaintiff. Those statements in the 
affidavit were concerned to some degree with legal questions to be resolved by the 
preliminary discovery, such as whether the defendants may have been negligent, or may 
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required before the plaintiff could be “completely advised” as to whether to commence 
proceedings proper.

The documents produced under the Notice to Produce without objection included:

•  draft observations to counsel, some of which recorded instructions to Mr Carlisle 
from a director of the plaintiff; and

•  a file note of a conversation between Mr Carlisle and a director of the plaintiff 
which refers to the recommendation of counsel to seek preliminary discovery.

Darke J held that these documents produced without objection would have been the 
subject of CLP. However, the production under the Notice to Produce appears to have 
been a knowing and voluntary disclosure such that the privilege would be lost pursuant 
to s 122(3) of the Act.

The plaintiff submitted that neither the documents produced without objection, nor Mr 
Carlisle’s affidavit disclosed the substance of the opinions of counsel recorded in the 
Advice.

Did the plaintiff act inconsistently with objecting to adducing evidence of the Advice?

Drake J noted that the terms of s 122(2) were not identical to the common law test as 
stated in Mann v Carnell (1999) 201 CLR 1. It was necessary to adhere to the language 
of s 22(2). However, determining the question must be judged in the particular factual 
context, which may involve matters of fact and degree.

In this instance, there was no inconsistency on the part of the plaintiff. There were no 
assertions in the affidavit that were based on any aspect of the Advice. The context of the 
affidavit in the proceedings was important, at [24]:

… The affidavit was provided in the context of an application for preliminary 
discovery where the applicant, by definition, is a party contemplating the institution 
of proceedings against prospective defendants and it would be expected that the 
applicant would have obtained legal advice concerning the potential proceedings. 
It is true that the affidavit contains statements of the plaintiff’s beliefs about the 
potential proceedings … which beliefs, one might infer, are likely to have been 
informed to some extent by legal advice, but it seems to me that there is no 
inconsistency between the giving of evidence of such statements and maintaining 
that legal advice concerning the potential proceedings (including the Advice) should 
not be disclosed through the adducing of evidence. As Mr Gyles submitted, there 
has been no “deployment” of the Advice. …

The position was not changed by the production of the documents without objection.

Knowing and voluntary disclosure of the substance of the advice

Drake J conducted his own survey of the relevant case law before endorsing 
observations made by White J in Fenwick v Wambo Coal Pty Ltd (No 2) [2011] NSWSC 
353 that it was difficult to reconcile the various cases but that the balance of authority is 
that 

at least an express or implied summary of legal advice received amounts to 
disclosure of the substance of the advice. … in many cases disclosure of the 
conclusion of legal advice has been treated as disclosure of its substance, even 
though the reasoning is not disclosed.

Necessarily the question was one of degree.

The plaintiff and the defendant each made submissions as to whether the substance 
of counsel’s advice had been disclosed in the file note. Darke J undertook a review of 
the Advice to examine the substance of it. Ultimately his Honour was not persuaded 
that the file note disclosed the substance of the Advice. There had been no disclosure 
of the opinion as to prospects of success, nor of any reasoning that underpinned the 
recommendation recorded in the file note. His Honour stated at [45] 

I had come to that view even without having inspected the Advice. Having 
undertaking (sic) such an inspection, I can see no reason to come to any different 
conclusion.

Collateral waiver?

Under s 126, the test is whether the Advice is “reasonably necessary” to understand the 
documents produced without objection. The defendant had submitted that disclosure 
of the Advice was necessary to properly understand the file note produced. His 
Honour found that there was no such necessity, and that the file note could be clearly 
understood on its own.

The privilege in the Advice had not been lost and the plaintiff was successful in 
withholding access to the document.

29 Barrister, Sixth Floor, St James Hall Chambers, Sydney.
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S You are invited to attend the next Hot Topics in Commonwealth Compensation 
seminar and networking event that will be in Sydney on 12 December 2014.

Please click here to register.

Date:  Friday 12 December 2014

Time:  8.30am for 9:00am – 1.00pm 

Venue: Slater & Gordon Lawyers, Level 5, 44 Market Street, Sydney

Map:  Click here http://www.slatergordon.com.au/location/nsw/sydney

Arrival tea and coffee will be available from 8.30am with registrations. 

The first session will commence at 8.45am.

Speakers and presentation titles will be confirmed closer to the date. The current 
program includes:

•  “Don’t stop my incapacity payments just because I’m running a million dollar 
business –please” by Thena Kyprianou, Senior Executive Lawyer, Australian 
Government Solicitor, Canberra

•  “Helpful Harry – the duty to assist – a Tribunal member’s view” by Senior Member 
Professor Robin Creyke, Administrative Appeals Tribunal, Canberra

•  “Fairness for one side of the ledger, or both? A moot on the video film practice 
direction” by barristers Leo Grey and Matthew Gollan, NSW Bar. 

The seminar will be chaired by the President of the Administrative Appeals Tribunal, the 
Hon Justice Duncan Kerr Chev LH

If you have any queries please to do not hesitate to contact the Section Administrator: 
T: 02 6246 3722 
E: fedls@lawcouncil.asn.au

Lord Dyson Lecture 2014: Reforms to Civil Justice

This lecture is being organised by UNSW Law

Date:  Tuesday, 9 September 2014 

Time:  1:00 pm to 5:00 pm 

Venue:  Offices of Herbert Smith Freehills, Level 34, ANZ Tower, 161Castlereagh St 
Sydney

Speakers and their topics are:

•  The Master of the Rolls, The Rt Hon Lord Dyson, Head of Civil Justice, England and 
Wales, will speak on the Jackson Reforms to Civil Justice

•  Chief Justice J L B Allsop AO will speak on costs management

•  Associate Professor Michael Legg, UNSW Law will speak on contingency fees and

•  Angela Bowne SC, Chair, NSW Bar Association Alternative Dispute Resolution 
Committee will speak on alternative dispute resolution and the courts.

Click here to register. 

https://www4.eventsinteractive.com/lawcouncil/getdemo.ei?id=410460&s=_DN00XKM9Z
http://www.slatergordon.com.au/location/nsw/sydney
mailto:fedls@lawcouncil.asn.au
https://www.eventbrite.com.au/e/lord-dyson-lecture-2014-reforms-to-civil-justice-tickets-12201999509
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