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WELCOME TO THE SUMMER  
2015 (CHRISTMAS) EDITION  
OF CHAPTER III. 
As the Australian Parliament was preparing to rise for the 
year, we received pleasing news that the Senate Standing 
Committee on Economics had recommended in its Insolvency 
in the Australian construction industry Report that the 
Australian Government consider conferring corporate 
insolvency jurisdiction on the Federal Circuit Court. This 
can be done through amendments to the Corporations Law 
progressed through the Legislative and Governance Forum for Corporations, the body with 
oversight of corporate and financial services regulation. The Section’s Federal Circuit Court 
Liaison Committee, the Federal Circuit Court, and several committees of the Business Law 
Section have been advocating this reform for several years. You may wish to read the Law 
Council’s submission with which the Senate Committee agreed, here. 

On 3 December 2015, the Law Council also welcomed the commitments made by the 
Attorney-General, Senator the Hon. George Brandis QC, concerning the retention within 
the court system of the savings made from merging corporate services functions for the 
Federal Court and Federal Circuit Court. The Law Council also welcomed the filling of 
judicial vacancies in the Federal Circuit Court. 

In this issue, we bring you news about the High Court of Australia’s consultation on its 
proposed changes to applications for leave and special leave, and the significant reform 
underway in the Federal Court of Australia with the implementation of the National Court 
Framework (NCF) and National Practice Areas. One of the feature articles is the Hon. 
Justice Bernard Murphy’s keynote address to a Legal Leaders’ Briefing on class actions and 
the NCF that the Class Actions Committee co-hosted with the Federal Court recently. We 
also bring you news of other Section advocacy, CPD events, the new Law Council Executive 
and Section office bearers, and several articles and client legal privilege case notes. 

We hope that you find this issue informative, and we wish you peace and harmony over 
the festive season and beyond. 

John Emmerig
Chair, Federal Litigation and Dispute Resolution Section
December 2015

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Insolvency_construction/Report
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate/Economics/Insolvency_construction/Report
http://www.directory.gov.au/directory?ea0_lf99_120.&organizationalUnit&aecd69be-a968-443e-a2dc-8390240f5e74
http://www.lawcouncil.asn.au/lawcouncil/images/2977_-_corp_insolvency_in_Aus_Construction_Industry-FLDRS.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/1558_LCA_Release_Attorney_General_court_administration.pdf
https://www.attorneygeneral.gov.au/Mediareleases/Pages/2015/FourthQuarter/3-December-2015-Putting-federal-courts-on-a-sustainable-footing.aspx
https://www.attorneygeneral.gov.au/Mediareleases/Pages/2015/FourthQuarter/3-December-2015-Putting-federal-courts-on-a-sustainable-footing.aspx
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LAW COUNCIL NEWS
At the November Law Council AGM the members of the Law Council Executive were 
elected for 2016.  
Read their profiles here:

President:  Stuart Clark AM

President-elect: Fiona McLeod SC

Treasurer:  Charles (Morry) Bailes

Executive Member: Arthur Moses SC, nominated by the NSW Bar

Executive Member: Konrad de Kerloy, nominated by the Law Society of WA

Executive Member: Michael Fitzgerald, nominated by the QLD Law Society
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After the Section AGM on Friday 23 October 2015, office bearers were elected from 
within the Executive. Chris Cunningham stepped down as Chair. His dedicated service 
to the Section was acknowledged in a special vote of thanks at the 2015 AGM, and his 
willingness to stay on the Executive until the 2016 election was welcomed.

Section Chair
John Emmerig is now Section Chair. John had been Deputy 
Chair since 2013. He also co-chairs the Section’s Class Actions 
Committee and Transnational Litigation Committee, and is the 
lead author of the class actions chapter of the Federal Court Case 
Management Handbook. He joined the Section Executive in 1999 
and served as Treasurer (2010–12). John has more than 26 years’ 
experience in high-stakes, large-scale litigation. His practice areas 
include class action defence, high level commercial disputes, and 
matters involving government or regulators including investigations 
and commissions of inquiry. His experience includes international 
party and cross-border litigation, all major forms of alternative 

dispute resolution (ADR) and major test cases. John is also an accomplished artist.

John Emmerig Chair, Federal Litigation and Dispute Resolution Section

Deputy Chair 
Peter Woulfe is the Section’s Deputy Chair. He also chairs the 
Section’s Commonwealth Compensation and Employment Law 
Committee. Peter served three years as Section Treasurer, 2012–
15.He was first appointed to the Section Executive in 2010, and 
has served continuously since that time. 

Peter has contributed to numerous Law Council activities, including 
the management of the bi-annual Hot Topics in Commonwealth 
Compensation CPD seminar and networking event. Peter also 
has assisted in preparing responses to Government reviews of 
Commonwealth compensation law, and has prepared articles for 
publication in Chapter III. Peter joined the ACT Bar in 2012, having 

previously worked as a partner of DibbsBarker. His practice traverses a wide range of 
civil matters.

Treasurer
Gail Archer SC is Section Treasurer. She has been an active 
member of the Section’s Industrial Law Committee for several 
years. 

Since joining the WA Bar, Gail’s practice has primarily consisted 
of appeals, administrative law, employment law and industrial 
relations (in particular civil penalty proceedings and workplace 
health and safety prosecutions, drawing on her 11 years’ 
experience as a prosecutor), disciplinary proceedings against 
professionals (particularly doctors), inquests and general civil 
litigation. Gail also acts as a mediator from time to time. Her 
main area of interest is advocacy and expert evidence. She has 

conducted over 250 superior court trials as sole or lead counsel. 

The current responsibilities of Section Executive members and contact information are 
on the back page.

Advocacy and liaison
Most Section committees have been active in recent months. 

CHAPTER III – SUMMER 2015
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Migration Law Committee
The Migration Law Committee (MLC) and several other Section committees have 
been discussing options for addressing the unmet legal needs of the large number of 
applications for review expected to be made as a result of the resumption of processing 
of refugees’ and asylum seekers’ visa applications that were suspended in 2012. About 
10,000 of the estimated 30,000 in this legacy caseload may need assistance in relation 
to merits or judicial review applications, and interpreter services in relation to legal 
issues. An options paper to inform the Law Council’s advocacy on this issue is being 
developed.

The MLC has also been engaged with the dismantling of the dual regulation of migration 
lawyers since the announcement on 8 May 2015 that the Australian Government had 
accepted a majority of the recommendations of the Kendall Report – the Independent 
Review of the Office of the Migration Agents Registration Authority (OMARA). On 8 
December 2015, MLC Chair, Erskine Rodan OAM, and several MLC steering group 
members met with OMARA to discuss transitional issues arising from consumer 
complaints in process. Amendments to the Migration Act 1958 (Cth) are expected to be 
before Parliament in the autumn sittings; unfortunately not the spring sittings as earlier 
planned. 

Many MLC members participated in the more broadly-focussed Industry Summit that the 
Department of Immigration and Border Protection hosted in Melbourne in November, 
and Steering Group representatives will attend DIBP Migration Advice Industry Liaison 
meetings in December. 

Nominations are open for the LEAP Year John Gibson AM Award for the Young 
Australian Migration Lawyer of the Year 2016. For more information click here.

Administrative Appeals Tribunal (AAT) Liaison Committee 
Chris Cunningham, the Section’s immediate past-chair, has been reinvigorating 
the Administrative Appeals Tribunal (AAT) Liaison Committee. The Committee will 
concentrate on the main areas where legal practitioners are involved, including 
migration, taxation, workers compensation and administrative law. The Committee plans 
to meet with the Tribunal early in the new year. 

Submissions
Section Committees have contributed to or drafted several submissions since the last 
issue, including:

26 November 2015: Migration Amendment (Complementary Protection and Other 
Measures) Bill 2015

16 October 2015: Migration and Maritime Powers Amendment Bill (No 1) 2015 
[Provisions] (Cth)

9 October 2015: Interim Report into Traditional Rights and Freedoms – Encroachment by 
Commonwealth Laws

Networking and CPD activities
Federal Court Case Management Handbook 
The latest version of the Federal Court Case Management Handbook now includes a new 
Competition Law chapter. It is available here.

CPD events
Several Committees have planned and hosted CPD events in recent months, several 
presentations at which are reproduced later in this issue. 

On 7 December 2015 the Federal Court and the Class Actions Committee co-hosted a 
Legal Leaders’ Briefing at the Court in Melbourne, ‘Class Actions and the National Court 
Framework”. The seminar had also been held at Jones Day in Sydney on 22 October 
2015. The Hon. Justice Bernard Murphy delivered the keynote address – see below.

On 23 November the Commonwealth Compensation and Employment Law Committee 
(CCELC) and Sparke Helmore Lawyers co-hosted the 2015 Hot Topics in Commonwealth 
Compensation Sydney CPD and networking event. Barrister Matthew Gollan’s 
presentation is reproduced below.

http://www.minister.border.gov.au/michaeliacash/2015/Pages/government-releases-omara-review.aspx
http://www.minister.border.gov.au/michaeliacash/2015/Pages/government-releases-omara-review.aspx
http://www.lawcouncil.asn.au/lawcouncil/index.php/about-the-law-council-of-australia/awards/johngibson
http://www.lawcouncil.asn.au/lawcouncil/images/3078_-_MA_Amm_CP_Bill_2015.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3078_-_MA_Amm_CP_Bill_2015.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3069_-_MA_MP_Amm_No_1_2015.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3069_-_MA_MP_Amm_No_1_2015.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3065_-_Interim_Report_into_Traditional_Rights_and_Freedoms.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3065_-_Interim_Report_into_Traditional_Rights_and_Freedoms.pdf
http://www1.lawcouncil.asn.au/FEDLIT/index.php/case-management-handbook
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On 12 November 2015, the Refugee and Pro Bono sub-committee hosted a seminar 
on human trafficking in Melbourne. We publish the presentations here as they are so 
concerning.

On 13 October 2015, the Industrial Law Committee (ILC) co-hosted with the NSW Law 
Society a seminar on drug testing in the workplace entitled ‘A Storm in a Pee-Cup’. 

In September 2015, the Privileges and Immunities Committee provided talking points on 
client legal privilege and its encroachment for a speech that the Law Council President 
delivered at the POLA conference in India on 26 September 2015. 

CPD events in 2016 

The MLC is well advanced in its planning for the 2016 CPD Immigration Law Conference 
at the Park Hyatt in Melbourne on Friday 4 and Saturday 5 March, with opening drinks 
on 3 March. The winner of the John Gibson AM Young Lawyer Award for 2016 will be 
presented at the National Gallery of Victoria (NGV) at the conference dinner. Tours of 
the Andy Warhol exhibition have also been arranged for attendees. For more information 
or to discuss sponsorship opportunities, please contact events@lawcouncil.asn.au.

The Industrial Law Committee (ILC) is planning a joint seminar with the Law Society 
of South Australia in Adelaide in May 2016 when the ILC will be holding its biennial 
workshop.

CHAPTER III – SUMMER 2015
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Figure 1 L–R: The Hon Judge Michael McInerney, Jennifer Burn, Georgina Costello and Sunil Rao
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S HIGH COURT OF AUSTRALIA NEWS
Invitation to comment – applications for leave and special leave – 
proposed changes
The High Court of Australia invites comment by 31 January 2016 on proposed changes 
to the procedures that govern the filing and determination of applications for leave and 
special leave. The aim is to streamline processes overall, reduce the time between filing 
and determination, and reduce the costs to parties. 

The Court proposes that the application, draft notice of appeal, and summary of 
argument/written case should be filed as one single document called an ‘Application’, 
of less than 10 pages, within 28 days after the judgment below was pronounced. The 
Application would be required to identify:

• the judgment sought to be appealed;

• the proposed grounds of appeal; 

• the argument in support of the grant of leave or special leave; and 

• the orders which will be sought if leave or special leave is granted. 

The Application would include as annexures the documents currently required by the 
rules to be filed with the application for leave or special leave to appeal.

The Court proposes to remove the requirement in Rule 41.07.3 of the High Court Rules 
2004 that a party wishing to appear and present oral argument in an application must 
state that wish in that party’s summary of argument. In determining whether to list a 
matter the Court will consider, on merit, whether it will be assisted by oral argument. 

The Court also proposes to require an electronic copy of the Application Book in 
applications for leave and special leave, in addition to paper copies. Initially, this 
would comprise the delivery to the Registry of a DVD or USB flash drive containing a 
digitised version of the Application Book. It is further proposed to provide for service of 
documents electronically, including via email.

The current procedures following the filing and service of the Application would remain.

FEDERAL COURT AND FEDERAL  
CIRCUIT COURT NEWS
National Court Framework (NCF) Central Practice Note and NPA 
Practice Note Consultation
The Federal Court of Australia is implementing a new National Court Framework (NCF) 
to reinvigorate case management and better meet the demands of litigants, nationally 
and internationally. The aim is to facilitate tailored case management and appropriate 
alternative dispute resolution (ADR) for the speedier, less expensive and more efficient 
running of cases. The Court is reviewing its practice documents to ensure nationally 
consistent and simplified practice, and to reduce their number from 60 to 25–30, each 
of which will operate nationally. 

Central Practice Note
The Central Practice Note (CNP) addresses the NCF’s guiding principles and case 
management areas common to all national practice areas. One of its main aims is to 
ensure that case management is thoughtful and flexible rather than process-driven and 
prescriptive. Parties and practitioners are encouraged and expected to take a common-
sense and co-operative approach to litigation, to reduce its time and cost. Practitioners 
should be familiar with the CNP.

NPA Practice Notes
The NPA Practice Notes contain matters that are important or specific to each NPA, 
and reinforce some of the key CNP principles. In some areas innovative procedures 
have been introduced. Under the NCF reforms and new practice notes, parties will be 
able to seek an expedited or truncated hearing process and tailored or concise pleading 
processes, where appropriate. They will also be able to seek to adopt the processes set 
out in one NPA practice note for use in a different NPA. An example of this is the flexible 
and streamlined procedures for the commencement of proceedings, use of concise 
statements and tailored discovery and evidence procedures set out in the Commercial 

https://www.comlaw.gov.au/Details/F2015C00040


CHAPTER III – SUMMER 2015
PAGE 7

CONTACTS

WELCOME

SECTION NEWS

HIGH  
COURT & FEDERAL 
COURTS NEWS

FEATURE  
ARTICLE ONE

FEATURE  
ARTICLE TWO

FEATURE  
ARTICLE THREE

CASE NOTES

H
IG

H
 C

O
U

RT
 &

 
FE

D
ER

A
L 

CO
U

RT
S  

N
EW
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contain only those matters that are important or specific to a particular NPA, including:

• Commercial and Corporations NPA and sub-areas: 

 – Commercial Contracts, Banking, Finance and Insurance

 – Corporations and Corporate Insolvency

 – General and Personal Insolvency

 – Economic Regulator, Competition and Access

 – Regulator and Consumer ProtectionInternational Commercial Arbitration

• Administrative and Constitutional Law and Human Rights NPA 

• Native Title NPA 

• Taxation NPA 

• Intellectual Property NPA and sub-areas:

 – Patents and associated Statutes

 – Trade Marks Copyright and Industrial Designs

• Employment and Industrial Relations NPA 

• Admiralty and Maritime NPA 

• Criminal Cartel Trials NPA

The Court is also developing general Practice Notes that will apply across the Court. 
These include Practice Notes relating to expert evidence, survey evidence and class 
actions.

The Court website notes that: 

In some areas innovative procedures have been introduced. Under the NCF reforms 
and new Practice Notes, parties will be able to seek an expedited or truncated 
hearing process and tailored or concise pleading processes in any NPA, where 
appropriate. They will also be able to seek to adopt the processes set out in one 
NPA practice note for use in a different NPA. An example of this is the flexible 
and streamlined procedures for the commencement of proceedings, use of 
concise statements and tailored discovery and evidence procedures set out in the 
Commercial and Corporations Practice Note.

Criminal procedure rules are being finalised for the Criminal Cartel Trials NPA. The 
practice note for that NPA will be prepared for consultation after the criminal procedure 
rules-related process is finalised.

The Court is also in the process of developing general practice notes that apply to all 
or a number of NPAs or apply to procedures generally in the Court. By way of example, 
practice notes covering expert evidence, survey evidence and class actions are being 
redrafted or developed.

The draft practice notes have been placed on the Court’s website and comment is 
invited until the end of 2015. Please forward a short summary of the key issues that you 
wish to bring to the Court’s attention to fedls@lawcouncil.asn.au.

Appointments to the Federal Court and the Federal Circuit Court 
On 24 August 2014 the Hon. Justice Brigitte Markovic was sworn in as a Justice of the 
Federal Court, sitting in Sydney. A copy of the transcript of proceedings is available here. 
Justice Markovic is a former partner of Clayton Utz and the National Managing Partner 
for Litigation and Dispute Resolution 2010–14. The Chambers Asia-Pacific and Chambers 
Global Directories have recognised Ms Markovic as a leader in the field of dispute 
resolution. Ms Markovic was voted by her peers as one of Australia’s best lawyers in 
litigation 2009–15; best lawyer in public law 2014–15; best lawyer in regulatory practice 
2013–15; and best lawyer in alternative dispute resolution in 2015. Her Honour’s 
areas of practice and expertise have included administrative law, corporations law, 
directors’ and officers’ duties, professional negligence, commissions of inquiry, securities, 
enforcement and insolvency.

Since 2 November 2015 the Hon. Justice Mark Kranz Moshinsky has filled the vacancy 
in the Melbourne registry of the Federal Court following the appointment of the Hon. 
Justice Michelle Gordon to the High Court of Australia.  Justice Moshinsky is a former 
Chair of the Victorian Bar Council and has enjoyed a stellar academic and professional 
career. He has appeared in many leading cases across a range of areas including 
constitutional and administrative law, commercial law, taxation, superannuation, 
competition law, private international law and human rights. The transcript of the 
ceremonial sitting on 11 November 2015 welcoming his honour is available here.

http://www.fedcourt.gov.au/law-and-practice/national-court-framework/description-of-npas/administrative
http://www.fedcourt.gov.au/law-and-practice/national-court-framework/description-of-npas/native-title
http://www.fedcourt.gov.au/law-and-practice/national-court-framework/description-of-npas/taxation
http://www.fedcourt.gov.au/law-and-practice/national-court-framework/description-of-npas/intellectual-property
http://www.fedcourt.gov.au/law-and-practice/national-court-framework/description-of-npas/employment-and-industrial-relations
http://www.fedcourt.gov.au/law-and-practice/national-court-framework/description-of-npas/admiralty-and-maritime
http://www.fedcourt.gov.au/law-and-practice/national-court-framework/description-of-npas/criminal-cartel-trials
http://www.fedcourt.gov.au/law-and-practice/national-court-framework/practice-notes-consultation
http://www.fedcourt.gov.au/publications/judges-speeches/justice-markovic/markovic-j-20150824
http://www.fedcourt.gov.au/publications/judges-speeches/justice-moshinsky/moshinsky-j-20151111
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•  Dr Joshua Douglas Wilson QC commenced in the Melbourne registry on 2 November 
2015; 

•  Mr Timothy James Heffernan commenced in the Adelaide registry on 23 November 
2015;

•  Mr Steven Charles Arnold Middleton commenced in the Newcastle registry on 
9 November 2015; and

• Mr Philip Dowdy commenced in the Sydney registry on 7 December 2015.

Dr Wilson and Messrs Heffernan, Middleton and Dowdy fill the vacancies left by the 
resignations and retirements of, Judge Jeffrey Turner, Judge Stuart Lindsay, Judge Giles 
Coakes and Judge Michael Lloyd Jones respectively.

Federal Court Registrar reappointed
On 29 October 2015 Mr Warwick Soden OAM was reappointed Registrar of the Federal 
Court for a further five years. Mr Soden is an experienced court administrator with 
twenty years’ experience as Registrar of the Federal Court and seven years’ experience 
as the Principal Registrar of the Supreme Court of New South Wales. Mr Soden OAM has 
responsibility for assisting the Chief Justice with the effective and efficient operation of all 
aspects of the management and administration of the Court. He has a strong professional 
interest in the administration of justice and is closely involved with the Australian Institute 
of Judicial Administration, a body in which he became an Elected Life Member in 2001. He 
was awarded a Medal of the Order of Australia for service to judicial administration through 
the Federal Court of Australia in the 2012 Australia Day Honours. He graduated with a 
Bachelor of Legal Studies from Macquarie University and a Legal Practice Certificate from 
the Australian National University. In 1987, he was admitted to the New South Wales Bar. 

A selection of judicial speeches:
26 November 2015 – Justice James Edelman: Understanding Tracing Rules

24 November 2015 – Chief Justice French AC: Old but not Obsolete – The Chartered 
Institute of Arbitrators (Australia) Ltd Centenary Gala Dinner

24 November 2015 – Justice James Edelman: Advocacy

19 November 2015 – Justice John Griffiths: Some Ethical Issues for Legal Practitioners 
(ethical issues presented by the Federal Court’s docket system; preparation of witnesses for 
the giving of evidence; and explaining a loss to a witness or a client)

18 November 2015 – Chief Justice French AC: The Fine Art of Giving and Taking Offence, 
Birkenhead Lecture

11 November 2015 – Chief Justice James Allsop AO and Justice Clyde Croft: The Role of the 
Courts in Australia’s Arbitration Regime

4 November 2015 – Chief Justice James Allsop AO: Restitution: Some Historical Remarks

22 October 2015 – Chief Justice French AC: The Racial Discrimination Act: A 40 Year 
Perspective

9 October 2015 – Justice Steven Rares: Why Magna Carta Still Matters

1 October 2015 – Chief Justice French AC: The Constitution of the Commonwealth of 
Australia — History, Principle and Interpretation, Australian National University

1 October 2015 – Justice Bell AC: Magna Carta – Resonances in the Common Law of 
Australia

25 September 2015 – Chief Justice James Allsop AO: Conscience, Fair-dealing and 
Commerce – Parliaments and the Courts

17 September 2015 – Justice Neil McKerracher: An International Maritime Dispute 
Resolution Centre

15 September 2015 – Justice Duncan Kerr Chev LH: Reviewing the reviewer: the 
Administrative Appeals Tribunal, Administrative Review Council and the Road Ahead

10 September 2015 – Chief Justice French AC: Ethics and Public Office

07 September 2015 – Justice James Edelman: Understanding Causation and Attribution of 
Responsibility

04 September 2015 – Justice James Edelman: Why Do We Have Rules of Procedural 
Fairness?

04 September 2015 – Justice Steven Rares: Consistency and Conflict – Cross-Border 
Insolvency

04 September 2015 – Justice Alan Robertson: Natural Justice or Procedural Fairness

http://www.fedcourt.gov.au/publications/judges-speeches/justice-edelman/edelman-j-20151126
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/frenchcj/frenchcj24Nov2015.pdf
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/frenchcj/frenchcj24Nov2015.pdf
http://www.fedcourt.gov.au/publications/judges-speeches/justice-edelman/edelman-j-20151124
http://www.fedcourt.gov.au/publications/judges-speeches/justice-griffiths/griffiths-j-20151119
http://www.fedcourt.gov.au/publications/judges-speeches/justice-griffiths/griffiths-j-20151119
http://www.fedcourt.gov.au/publications/judges-speeches/justice-griffiths/griffiths-j-20151119
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/frenchcj/frenchcj18Nov2015.pdf
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/frenchcj/frenchcj18Nov2015.pdf
http://www.fedcourt.gov.au/publications/judges-speeches/chief-justice-allsop/allsop-cj-20151111
http://www.fedcourt.gov.au/publications/judges-speeches/chief-justice-allsop/allsop-cj-20151111
http://www.fedcourt.gov.au/publications/judges-speeches/chief-justice-allsop/allsop-cj-20151104
http://www.hcourt.gov.au/publications/speeches/current/speeches-by-chief-justice-french-ac
http://www.hcourt.gov.au/publications/speeches/current/speeches-by-chief-justice-french-ac
http://www.fedcourt.gov.au/publications/judges-speeches/justice-rares/rares-j-20151009
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http://www.fedcourt.gov.au/publications/judges-speeches/chief-justice-allsop/allsop-cj-20150925
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http://www.fedcourt.gov.au/publications/judges-speeches/justice-kerr/kerr-j-20150915
http://www.fedcourt.gov.au/publications/judges-speeches/justice-kerr/kerr-j-20150915
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/frenchcj/frenchcj_10Sep2015.pdf
http://www.fedcourt.gov.au/publications/judges-speeches/justice-edelman/edelman-j-20150907
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http://www.fedcourt.gov.au/publications/judges-speeches/justice-rares/rares-j-20150904
http://www.fedcourt.gov.au/publications/judges-speeches/justice-rares/rares-j-20150904
http://www.fedcourt.gov.au/publications/judges-speeches/justice-robertson/robertson-j-20150904
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LEGAL LEADERS’ BRIEFING: CLASS ACTIONS 
AND THE NATIONAL COURT FRAMEWORK
On 7 December 2015 the Federal Court and the Class Actions Committee co-chaired 
by Ben Slade and John Emmerig, co-hosted a Legal Leaders’ Briefing at the Court in 
Melbourne, ‘Class Actions and the National Court Framework’. The seminar had also 
been held at Jones Day in Sydney on 22 October 2015. The keynote address was 
delivered by the Hon. Justice Bernard Murphy, as follows:

by the Hon Justice Bernard Murphy1

Under the National Court Framework (NCF) reforms, the Court’s entire workload has 
been reorganised and it is now managed with reference to eight National Practice Areas 
(NPAs). This allows the Court to operate as a truly national and international court and 
the work of the Judges has been realigned to hear cases under a new national allocation 
system. The restrictions imposed by State boundaries that were manifest in the Court 
before the ECF and NCF reforms have been dismantled.  

At the same time, through new Practice Notes coming out as part of the NCF reforms, 
the Court has expanded the use of more efficient methods of case management, 
expanded the use of processes to expedite hearings, focused on less expensive dispute 
resolution, and sought to reduce unnecessary process-driven practices by lawyers. The 
result is a more efficient, national and flexible structure which strengthens the effective 
operation of the law and supports commerce.  

The key features of the NCF include:

• National Practice Areas 

The Court’s work is organised and managed nationally by reference to eight subject 
matter areas, namely: 

 – Administrative and Constitutional Law and Human Rights;

 – Admiralty and Maritime;

 – Commercial and Corporations (with six sub areas);

 – Criminal Cartel Trials;

 – Employment and Industrial Relations;

 – Intellectual Property (with three sub areas);

 – Native Title;

 – Taxation.

• National Practice Area Judges

 –  a dedicated group of judges have been allocated to each NPA consistently with 
their experience and ongoing education;

 – National Co-ordinating Judges have been appointed in each NPA;

 – Co-ordinating Judges have been appointed in each registry. 

CHAPTER III – SUMMER 2015
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Figure 2 L–R: The Hon Justice Jonathan Beach, 
Ruth Overington and the Hon Justice Bernard 
Murphy

Figure 3 L–R: Ben Slade, the Hon Peter Jacobson 
QC, Andrew Watson and John Emmerig

1 Federal Court of Australia, Melbourne.
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National allocation system

 –  a National Operations Registrar has been appointed to manage case allocation on 
a national basis.  You all know Sia Lagos who is present tonight;

 –  a consistent national allocation system replaces inconsistent local allocation 
systems;

 –  the National Operations Registrar assists the Chief Justice in managing judicial 
workloads by reallocating cases where circumstances require, including so as to 
assist in timely delivery of judgments; 

 – the docket system remains with all of its advantages.

In summary, the changes through the NCF are:

• it brings a truly national approach to the Court’s work;

•  Judges work nationally within NPA’s with co-ordinating judges overseeing the 
practice areas;

•  inconsistent local registry arrangements are converted to consistent national 
arrangements;

• a dedicated groups of judges are allocated matters in their areas of specialization;

•  achieving greater consistency in judgments by national allocations to judges in their 
areas of specialization;

•  nationally consistent and simplified practices in each NPA so as to assist speedier and 
less expensive litigation with flexible case management and greater focus on ADR;

• nationally consistent Corporations List and Duty systems;

• a more timely judgment delivery process with central oversight;

• truncated cost procedures, such as lump-sum costs orders, where appropriate.

How does the National Court Framework relate to class actions?
The more observant of you will have seen that there is no NPA relating to Class Actions, 
notwithstanding that Federal Court Class Action Users Groups have requested a Class 
Actions List over many years.

The essential reason for the Court’s decision in this regard is that class action law is 
largely procedural. Judicial expertise in class action procedure does not necessarily 
correspond to expertise in the substantive law underpinning the pleaded causes of 
action. Consistently with the aims of the NCF, the Court is concerned to ensure that 
dedicated judges in the applicable NPA are docketed to hear and decide class actions.

Even so, while emphasising the importance of having class actions heard by dedicated 
judges with expertise in the relevant substantive law, the NCF will introduce some 
important improvements in the way in which the Court manages class actions.

Before moving to explain these changes I want to touch on the current state of health of 
the federal class action regime.

The current state of the federal class action regime
We have had a class action regime in place in the Federal Court since March 1992, so it 
is nigh on 24 years since the regime was born.

It can be accepted, as Justice Gordon observed in a paper on class actions in 2013, that 
the teething problems of infancy – when much of the litigation was bogged down in 
procedural questions about how the regime worked – have passed. So have the claims 
made when the regime was adolescent – that judges did not understand its special 
needs.  

As the 24th birthday of the Part IVA regime approaches, although some questions 
remain, the Federal Court is proud to have led the way in answering many jurisprudential 
questions and many questions regarding the practical operation of the regime.  

Similarly, it is also worth noting that, although separated into two tribes with different 
tribal grounds to protect, plaintiff and defence lawyers working in this area have, in 
the main, striven to ensure that the regime operates effectively. The quality of legal 
representation on both sides is the envy of many other practice areas, and lawyers in 
this area have played an extremely valuable role in the development of a rational and 
sustainable regime.
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Not that there are not difficulties from time to time, for example:

•  (as the leaders of Australia’s largest class action defence practice said in 2010) ‘there 
is a lot of hysteria surrounding class actions in Australia [and that] can lead to some 
serious misconceptions about what’s happening in the local legal sector”. Some of 
these misconceptions can occasionally lead defence lawyers or their clients down the 
wrong path;  and

•  plaintiff lawyers sometimes overstate the value of their cases in an attempt to better 
market them to class members (which feeds into the hysteria) and every now and 
again there is an outbreak of inappropriate plaintiff entrepreneurialism which the 
Courts are required to deal with. 

Even so, after nearly 24 years of operation, there is no real question that the Part IVA 
regime has become an effective, sustainable and well accepted system for providing 
mass justice for mass civil wrongs. There are many indicators that the federal class action 
regime is in rude good health, including that:

•  the federal regime was essentially copied for the Supreme Court regimes in Victoria 
and New South Wales, a similar regime is pending in Queensland and a similar regime 
has been recommended in Western Australia. Imitation is the sincerest form of praise.

•  in 2005 and 2006 the ACCC, and ASIC, welcomed cartel and shareholder class 
actions as playing an important role in maintaining market integrity and achieving 
compensation for the victims of misconduct;

•  since 2009 we have had the benefit of ongoing detailed empirical research undertaken 
by Prof Morabito, which has revealed the falsity of some of the shibboleths about class 
actions;

•  we have not seen an opening of the floodgates of litigation;

•  the research shows that there is no common practice of organising class actions so 
that the class representative is a person of straw in an effort to avoid paying costs if 
the case is unsuccessful;

•  the research shows that there is no common practice under which plaintiff lawyers 
commence unmeritorious class actions in an effort to obtain blackmail settlements;

•  the research shows that class actions are not always successful, and that just over half 
of them either do not continue as class actions or they do not continue in that form; 
and

•  at numerous class action seminars partners from large class action defence firms have 
agreed that the regime is working reasonably well, and that shareholder class actions 
are having a normative effect in terms of compliance with the continuous disclosure 
regime.

Access to justice and improving effectiveness of the substantive law 
The most important touchstone in regard to the health of the regime is in relation to the 
regime’s expressly stated aim to enhance access to justice by improving an individual’s 
ability to access legal remedies, and by making substantive laws more enforceable and 
effective.  The regime has delivered handsomely on this aim. It has been successfully 
applied to numerous and diverse causes of action on behalf of a huge number of 
claimants, and resulted in damages awards in the region of $2 billion, making substantive 
laws more effective for the community.

To date the regime has been used in relation to:

• shareholder and investor class actions;

• personal injury through food, water or product contamination;

• personal injury through defective products;

• actions under the migration act;

• cartel class actions;

• disaster class actions;

• consumer class actions;

• environmental class actions;

• human rights class actions;

• trade union class actions; and

• various miscellaneous causes of action.
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The variety of these causes of action, the huge number of claimants involved, and the 
variety of types of claimants that sign fee and retainer agreements or litigation funding 
agreements so as to join a class action indicate a high level of community acceptance of 
the regime.  

In 2013, in relation to the huge Kilmore East-Kinglake Bushfire Class Action, The Age 
newspaper published an editorial that said:

That this case can be heard at all is a measure of the maturity of Australia’s class-
action regime, which in the past 15 years has generated substantial financial 
settlements for people and companies affected by negligence, misleading claims or 
the failure of company officers to properly carry out their duties.

That is not an editorial that is likely to have been published in the climate that existed 
when the regime was introduced, or even 10 years ago. 

A snapshot of current class actions in the Federal Court
At the moment there are 52 class actions current in the Court (of which we class 42 as 
active which includes six matters awaiting settlement approval and a series of matters 
awaiting an appeal in the High Court). This number of cases, the highest ever in the 
Court, illustrates how important class actions have become in the work of the Court. 

Stepping back from it, it also shows how experienced the judges of the Court have 
become in managing and hearing these monolithic cases. 

At first blush this might not appear to be a huge amount of work for a Court our size 
but this number of large, complex, vigorously prosecuted and strenuously defended 
multi-party actions, involving a deal of interlocutory disputation, and sometimes long 
trials means that class actions take up a great deal of Court time and resources.  For 
example the DePuy Hips class action before Justice Robertson in NSW has consumed 
about 60 sitting days to date and the Storm Financial class action before Justice Reeves 
in Queensland consumed 110 sitting days.

Of the 42 active class actions 

•  28 fall into the Corporations and Corporate Insolvency sub area of the Commercial 
and Corporations National Practice Area (‘NPA”) most of which are shareholder and 
investor class actions;

•  9 fall into the Regulator and Consumer Protection sub-area (two of which are major 
product liability claims and another which relates to breaches of the consumer credit 
code);

•  2 fall into the Administrative and Constitutional Law and Human Rights NPA, one on 
behalf of indigenous residents of Palm Island alleging discrimination and another in 
relation to the wages paid to intellectually disabled workers; 

•  2 fall into the Commercial Contracts, Banking, Finance and Insurance sub area; and

•  1 falls into the Economic, Regulator, Competition and Access sub area.

Interlocutory disputes in class actions
Now can I touch on the primary reason for the change in the Federal Court’s approach 
to the case management of class actions. That is, the level time and expense spent in 
interlocutory disputes.

This has been one of the profession’s main concerns for many years and it was this 
concern which led to a proposal for a Class Actions List. As you know, the problem 
of interlocutory disputation attracted some pithy remarks by Finkelstein J in Bright v 
Femcare,2 way back in 2002. 

Regrettably, there have been a few examples in the last five years where class actions 
in the Court have suffered significant delay and wasted costs, taking towards seven 
years to get to trial and then settling for substantial damages. The fact that the cases 
settled for substantial damages indicates to me that they had some merit but the parties 
did not get through the interlocutory processes expeditiously. Of course, those few 
examples are outliers, and with strong and regular judicial case management most class 
actions get to a hearing or settlement inside two to three years.  Even so, those cases 
happened and the Court is concerned to avoid any further examples.
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2  Bright v Femcare [2002] FCAFC 243 at [160] (Kiefel, Lindgren and Finkelstein JJ) where Finkelstein J said: There is a 
disturbing trend that is emerging in representative proceedings which is best brought to an end. I refer to the numerous 
interlocutory applications, including interlocutory appeals that occur in such proceedings. …it is not unknown for respondents 
in class actions to do whatever is necessary to avoid a trial, usually by causing the applicants to incur prohibitive costs. The 
court should be astute to ensure that such tactics are not successful.
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Why is there often a high level of disputation in class action litigation?
Can I start by saying that a high level of interlocutory disputes does not happen in 
every class action, and there are some signs the problem is abating. When excessive 
interlocutory disputation does happen there are a number factors are in play, and they 
include the following.

First, complex strenuously contested multiparty litigation involving $100 million damages 
will often give rise to a significant level of interlocutory disputes. To this extent the level 
of interlocutory disputes in class actions just mirrors other types of major commercial 
litigation. 

Second, class action jurisprudence is still evolving, and the uncertainty in the law creates 
opportunities for disputes.

Third, particularly in the early days when plaintiff class action lawyers were less 
experienced and counsel was engaged on a No win-No fee basis, some of the 
interlocutory disputes seem to have been, at least in part, related to inadequacy of 
pleading. These days it is common that senior commercial silks are briefed and the 
pleadings are usually of high-quality. However, there are currently a number of new 
plaintiff law firms entering the class action arena and it would be unsurprising if some 
class actions brought by them suffered from this deficiency. 

Fourth, the level of interlocutory disputes is sometimes related to a respondent’s 
desire to exhaust the financially weaker applicants. This appears to be a factor in some 
No win-No fee litigation but not in litigation supported by a sizeable litigation funder. 
Respondents now seem to accept the difficulty of exhausting such a funder. 

Fifth, and importantly for case management considerations, some features of class 
action litigation increase the opportunities for interlocutory disputes, including:

•  the threshold requirement for use of the class action mechanism (s 33C)3 

 which provides avenues to argue that each class member does not have a claim 
against it or against each respondent, that their claims are not the same similar or 
related or do not give rise to substantial common questions of fact or law, and that 
the applicant’s claim is not properly representative; 

•  the absence of a certification regime means that it is open to argue that the class 
action should be ‘de-classed’ pursuant to s 33N4 including because the common 
questions of fact and law are outweighed by individual issues or because it is not in 
the interests of justice;

•  that class actions are often brought by an outsider, that is, an applicant with a 
less detailed understanding of the factual background underpinning their cause of 
action than, say, parties to a commercial transaction. For example, the applicant in a 
shareholder or a cartel class action can rely only on publicly available information and 
the pleadings sometimes suffer from related deficiencies;

•  pleadings can be more complex because of class members’ claims and because there 
are sometimes sub-issues within the class members’ claims;

•  that class members are not parties and do not have the usual discovery obligations, 
but a respondent will often want discovery from them; 

•  ‘closed’ class actions allow competing class actions to be commenced in relation to 
the same cause of action including in different courts; and

•  the extent to which class members will be bound by a settlement, at least insofar as it 
goes outside the pleaded claim or involves their individual issues, is not settled. 

These issues cannot be waved away with a magic wand, but I have little doubt that the 
proposed change to the Federal Court’s approach to case management of class actions 
will reduce the delay and expense associated with interlocutory disputes.  

The changes to case management of class actions under the NCF

Two Judges on each class action
The first change is that there will generally be two judges appointed to work on each 
class action filed, and they are both expected to become familiar with the case.  

The class action will be docketed to a judge who is a member of the appropriate NPA, 
and this judge will be the Trial Judge.
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3 Philip Morris v Nixon (2000) 170 ALR 487, Bray v F Hoffman La Roche and Ors, McBride v Monzie (2007) 164 FCR 559.

4  Bright v Femcare [2002] FCAFC 243; Guglielmin v Trescowthick (2005) 220 ALR 515, King v GIO Australia Holdings Ltd 
[2000] FCA 617)
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At the same time the class action will generally, not always, be provisionally docketed 
to a judge, titled the Case Management Judge.  The proposed new Practice Note is still 
in draft form but the approach of appointing two judges has already commenced and is 
being applied to appropriate cases that are on foot. 

For example, on top of a class action I am docketed to hear, I have been provisionally 
docketed to case manage three class actions that will be heard by other judges.  Justice 
Beach has been docketed to hear one class action and case manage another.

The Case Management Judge will be a judge with experience in the conduct of class 
actions, and that judge’s role will be to expeditiously and efficiently case manage the 
proceeding, particularly in relation to the interlocutory disputes that commonly arise 
in class actions. In addition, that Judge may hear certain applications that may not be 
appropriate for the Trial Judge; such as privilege disputes.

The Trial Judge will preside over the trial of the proceeding and will deal with all pre-trial 
issues appropriate for determination by the judge who will hear the trial.  This judge is 
appointed at the commencement because it is likely to be important for the parties to 
know which Judge will hear the case as that may inform their approach to matters such 
as evidentiary issues and settlement.

The Case Management Judge and the Trial Judge are expected to work collaboratively to 
ensure that the proceeding is dealt with expeditiously and efficiently through the case 
management, pre-trial and trial phases of the proceeding. 

The Court expects that, over time, the judges with experience in the conduct of class 
actions will pass on to other judges their expertise in the different case management 
issues that can arise.

This change should reduce the problems that have arisen in the case management of 
class actions.  

I say this, first, because there are a number of judges on the Court who have a close 
understanding of the tactical strategies of plaintiffs and respondents in class actions, 
and are au fait with the issues that commonly underpin the interlocutory disputes. Those 
judges are likely to be selected as a Case Management Judge and can expect them to be 
astute to ensure that class actions are not unduly delayed or costs unduly increased.

Second, the use of a Case Management Judge should assist in achieving greater 
consistency of approach to the issues which sometimes underpin interlocutory 
disputation, the sort of issues to which I have already taken you. 

The Class Actions Registrar
The second important change is the appointment of a Class Actions Registrar who will 
assist the judges and the parties in relation to class actions.

The Class Actions Registrar will contact the parties to identify any early procedural issues 
that may be important for the Court to be apprised of, and will be a central contact 
point for the parties’ enquiries or in relation to difficulties arising during the proceeding.  
History teaches us that the great majority of class actions will settle before trial, and 
the tasks for the Class Actions Registrar are likely to include a role in understanding and 
addressing the impediments to settlement, in an effort to assist the parties to achieve 
settlement at an earlier time and at a lower cost.

The Class Actions Registrar will assume responsibility with the Class Actions Case 
Management Judge and the Trial Judge to ensure that the proceeding is dealt with 
expeditiously and efficiently.

Disclosure of legal costs and litigation funding agreements
The third change is some proposed changes to the requirements regarding disclosure 
of legal costs agreements and litigation funding agreements, and disclosure of potential 
conflicts of interest between the lawyers, funders and class members. 

There have been some cases over the last few years where the disclosure to class 
members of legal costs or litigation funding arrangements have been found to be 
inadequate (Modtech v GPT,5 ASIC v Richards6). The Court is concerned to ensure that 
class members are properly informed of these matters and some changes to disclosure 
requirements are proposed.
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5 Modtech Engineering Pty Ltd v GPT Management Holdings Limited [2013] FCA 626; 

6 ASIC v Richards [2013] FCAFC 89.

https://jade.barnet.com.au/Jade.html#article=297393
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There have also been concerns raised regarding disclosure of legal costs agreements 
and litigation funding agreements to the respondent and the Court. In large part this 
practice is already followed by established plaintiff class action firms, but the Court is 
concerned to ensure that it happens across the board. Such documents may, of course, 
be redacted to conceal any information which might reasonably be expected to confer 
a tactical advantage on another party, including, without limitation, information as to 
the funds available to the applicant or which might reasonably be expected to indicate 
an assessment of the risks or merits of the proceeding or claims in the proceeding. The 
proposal will include a right to object to disclosure. Those proposed changes will be the 
subject of consultation.

Regarding the disclosures of conflict of interest the proposal is similar to the existing 
declarations that plaintiff lawyers and litigation funders are required to make to ASIC.

Conclusion
In my view you are fortunate to be working in arguably the most balanced and 
sustainable class action regime in the world and these changes are aimed at keeping us 
on the right path. To date:

• we have avoided the worst excesses of the US system;

•  we have the benefit of a regime which offers both the efficiency of opt-in class 
actions and the access to justice benefits of opt-out class actions - which has the 
important additional benefit of providing finality for defendants;

•  unlike the US system, our costs follow the event rule strongly discourages 
unmeritorious litigation and there is no practice of blackmail settlements;

•  we have seen no practice of ‘rent-seeking’ through other claimants opposing 
settlement approval;

•  while we do not have a certification regime (which has been the subject of much 
discussion) section 33N has enabled de-classing of cases whenever that has been 
shown to be appropriate. It is a better system when you see what the certification 
regime has degenerated into in the US; and

•  the Court has been quick to address inappropriate conduct by class action 
practitioners and has usually been conscientious in relation to settlement approval.  

One thing of which you may all rest assured is that the Federal Court is committed to 
staying at the forefront of class action jurisprudence and practice, and committed to 
ensuring that class actions are managed and heard as efficiently, as inexpensively and as 
fairly as possible. 
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HUMAN TRAFFICKING AND MIGRANT LABOUR 
EXPLOITATION IN AUSTRALIA: THE DARK SIDE 
OF MIGRATION 
The Migration Law Committee and Slater+Gorton co-hosted a panel discussion on 
human trafficking and migrant labour exploitation in Australia in Melbourne on 12 
November 2015. This article includes the information presented.

Slavery in contemporary Australia
The Hon. Michael McInerney, a Judge of the County Court of Victoria, reprised a 
presentation he had delivered at the 5th National Access to Justice and Pro Bono 
Conference in Sydney in June. His honour noted that ‘slavery” is defined in s 270.1 
of the Criminal Code Act 1995 (Cth) as ‘the condition of a person over whom any or 
all of the powers attaching to the right of ownership are exercised, including where 
such a condition results from a debt or contract made by the person,” and that forced 
migration is a breach of human rights. 

Reflecting on R v. Tang,7 he noted a colleague’s reflections on the difficulties a 
prosecutor faces convincing a jury that migrant workers are slaves when they have 
come to Australia voluntarily as prostitutes with the intention of breaching Australia’s 
immigration regulations. The five sex workers in Tang had limited English, no mainstream 
work skills and were relatively well treated. Although contracted to service 900 clients 
over a 3-month period they could earn private income on Sundays. Judge McInerney 
praised the ‘brave jury” for finding that slavery had occurred, and noted the similar case 
of R v Chee Mei Wong in the District Court of NSW in 2013. His honour concluded that 
the statutory provisions are adequate but that more resources need to be invested in 
investigations and prosecutions.

FORCED MARRIAGE – THE AUSTRALIAN EXPERIENCE
by Sunil Rao8

Introduction
Forced marriage lies hidden behind the shadow of cultural relativism, religion and 
tradition and raises issues of fundamental human rights. Forced marriage was 
criminalised in Australia in March 2013. Since then, the Australian Federal Police 
(AFP) has undertaken 39 investigations into suspected cases of forced marriage; 26 
commencing in 2014–15. As at 30 June 2015, no offender had been charged with, or 
convicted of, a forced marriage offence.

To date, referrals received by the AFP have primarily involved Australian citizens under 
the age of 18, with family members alleged to have organised, or to be organising, a 
marriage overseas without full and free consent. This is a common context in which 
forced marriage takes place, and corresponds to realities at the international level. 
Undoubtedly, there is a disproportionate effect on females and minors in particular. The 
United Nations estimates that more than 700 million women alive today were married 
before 18 years of age. More than 1 in 3 married before the age of 15. In the United 
Kingdom, in 2014 alone, there were 1267 reported cases relating to forced marriage.

International law framework
The international community’s response arises under numerous treaties, including those 
to which Australia is a party. Many human rights treaties provide that no marriage shall 
be entered into without free and full consent of the intending spouses.9

Australia’s response to this complex issue is not simply limited to compliance with its 
treaty obligations. Australia is an active participant on the issue of forced marriage. 
In 2014, at the 69th session of the UN General Assembly, Australia co-sponsored 
resolutions which called on States to develop coordinated responses to eliminate forced 
marriage. In September 2014 and June 2015, Australia co-sponsored UN Human Rights 
Council resolutions on strengthening efforts to prevent and eliminate forced marriage. 
Australia also participated in the first International Girl Summit co-hosted by the UK and 
UNICEF which addressed forced marriage.   

9  Including the International Convention on the Elimination of All Forms of Discrimination Against Women; the International 
Covenant on Civil and Political Rights; the International Covenant on Economic, Social and Cultural Rights; the Convention 
on the Elimination of All Forms of Racial Discrimination; the Hague Convention on Celebration and Recognition of the 
Validity of Marriages; and the Convention on the Rights of Persons with Disabilities.
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Australia’s domestic laws 
The Criminal Code Act 1995 (Cth) (Criminal Code) was amended in March 2013 to define 
the term forced marriage and to establish standalone forced marriage offences. In the 
Act forced marriage is a marriage where, because of coercion, threat or deception, 
a person entered into the marriage without their full and free consent. The terms 
‘coercion’, ‘threat’ and ‘deception’ capture a broad range of conduct, both physical 
and non-physical, and apply whether such conduct is used against a victim or another 
person. This includes, for example, a threat made against a member of the victim’s 
family. 

Importantly, the definition of forced marriage is not limited to marriages recognised by 
Australian law. De facto relationships registered in Australia also fall within its scope. 
Further, the definition includes a marriage or de facto relationship recognised or 
registered under a law of a foreign country, or marriages considered to be void or invalid 
for any reason, including cultural and religious ceremonies.

It is an offence for a person to intentionally engage in conduct that causes a person to 
enter into a forced marriage. The fault element of recklessness applies to the question 
of whether the person’s conduct caused another person to enter into a forced marriage. 
Further, the extensions of criminal responsibility in Chapter 2 of the Criminal Code apply 
to this offence. This captures, for example, conduct of persons who aid, abet, counsel or 
procure the marriage, or who conspire with another person to bring about the marriage. 

It is also an offence to be a party to a forced marriage. Here too, the fault elements 
of recklessness and extensions of criminal responsibility apply. This offence captures 
a person who is reckless as to whether they are a party to a marriage and reckless as 
to the fact that the marriage is forced. Only a person who is not a victim of a forced 
marriage will be captured by this offence and strict liability applies to this element of 
the offence. Under a defence of honest and reasonable mistake of fact, the defendant 
must have turned their mind to the existence of the facts, and be under a mistaken but 
reasonable belief about those facts. Accordingly, the offence does not capture a person 
who is not aware that the marriage they are entering into may have been a forced 
marriage, or a person who was aware that the marriage may have been forced, but who 
is also a victim of forced marriage. 

A further defence of reasonable excuse is also available in relation to this offence. A 
person would not commit an offence if the person can show that they had a reasonable 
excuse for being a party to a forced marriage. The defendant bears the evidential 
burden. 

Both offences carry a maximum penalty of 4 years, or in the case of an aggravated 
offence, 7 years imprisonment. An offence may be aggravated in several circumstances, 
including where the victim is under the age of 18 or is subjected to cruel, inhuman or 
degrading treatment. Further, both offences have extended geographical jurisdiction, 
and as such, can apply to conduct that occurs either inside Australia or outside Australia 
if the offender is an Australian citizen, resident, or corporation. If the victim is under 18 
years and is taken overseas for the purpose of forced marriage, the maximum penalty 
increases to 25 years imprisonment.

In recognition that victims of forced marriage may encounter difficulties in giving 
evidence due to the familial nature of the crime, the Australian Parliament amended the 
Crimes Act 1914 (Cth) in June 2013 to extend existing vulnerable witness protections to 
forced marriage victims. This means that victims of forced marriage can give evidence 
by closed-circuit television, video link or video recording, as well as have their contact 
with the defendant limited. Further, the amending Act introduced the use of victim 
impact statements in sentencing. Parliament also then amended the Criminal Code to 
allow evidence to be heard by video link from witnesses outside Australia.

The other legal response adopted by Australia to combat forced marriage relates to the 
Marriage Act 1961 (Cth) and the Migration Act 1958 (Cth). Under the Marriage Act, a 
marriage may be void if the consent of a party was not real, including because of duress 
or force, or if a party was not of the marriageable age of 18 years. Under the Migration 
Act, in relation to a Prospective Marriage visa, there are a number of mechanisms 
in place to detect and prevent instances of forced marriage. As of 1 July 2013, both 
applicants and sponsors must be at least 18 years of age when the application is made. 
All persons under 18 years are interviewed to ascertain the presence of non-consent 
of one party to the visa application. Visa application forms have also been amended to 
insert a question that requires the applicant and sponsor to respond on whether they 
were forced or coerced into the relationship.

Australia also has in place civil measures to prevent children being taken overseas to 
be forcibly married. The Australian Federal Circuit Court can make orders to prevent a 
passport being issued for a child, require a person to deliver a child or accompanying 
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adult’s passport to the court, restrain the removal of a child from Australia, and place 
the child’s name on the Airport Watch List.

Despite the amendments to the Criminal Code, a potential gap was made apparent 
in March 2014 following a joint investigation by the Australian Federal Police and the 
NSW Police in relation to an alleged forced marriage of a 12 year old girl to a 26 year 
old man. The girl purported to consent to the alleged forced marriage. In response, the 
Australian Parliament passed the Crimes Legislation Amendment (Powers, Offences 
and Other Measures) Bill 2015 in August to expand the definition of forced marriage to 
apply where a victim does not freely and fully consent because he or she is incapable of 
understanding the nature and effect of a marriage ceremony. Further, the Bill introduced 
a rebuttable presumption that a person under the age of 16 years does not understand 
the nature and effect of a marriage ceremony. The defendant bears the burden of 
proving the contrary on the balance of probabilities. Penalties for forced marriage 
offences were increased to 7 years for a base offence and 9 years for an aggravated 
offence.

Australia’s legislative approach compares favourably with our European counterparts. 
Only 7 European Union Member States treat forced marriage as a specific criminal 
offence. In other Member States, forced marriage may be punished only inasmuch as it 
constitutes another crime. 

Non-legal measures
Apart from strengthening its legislative response, the Australian Government has also 
undertaken education and awareness measures to better prevent and address forced 
marriage. In December 2014, the Minister for Justice launched the Marriage Community 
Pack. This Community Pack includes factsheets, frequently asked questions, and a guide 
on preparing a safety plan. In June 2015, select materials from the Community Pack was 
translated into six priority community languages. In March 2015, over 80,000 post cards 
on forced marriage were released at student frequented locations, including universities, 
schools and cafes. The Australian Government estimated a weekly potential reach of up 
to 2.7 million people. Other measures undertaken include forced marriage workshops 
for frontline responders in partnership with Anti-Slavery Australia, training for consular 
officials overseas, and $500,000 funding for non-government organisations.   

Future actions
The Australian Government proposes to complement these measures over the coming 
years. The National Action Plan to Combat Human Trafficking and Slavery 2015–19 
(Action Plan) sets the strategic aims of Australia’s whole of community response to 
forced marriage in this five year period. Notable new actions include:

•  Considering the need for additional civil measures within the family law system to 
provide a remedy for people in, or at risk of forced marriage; and

•  Launch of a website to assist people in, or at risk of forced marriage with information, 
links to services and free online individualised advice. 

Conclusion
Such actions, combined with a strong legislative framework, provides a holistic response 
to the issue of forced marriage. Such an approach is preferable, and realistically, may 
be the only way to tackle this issue, given the complex shadow from behind which it 
resides.

On the 2nd July 2015, the UN stated, that if current trends continue, by 2050, 1.2 billion 
girls will marry as children. To provide comparative context – this is equivalent to the 
current population of India. 

It is often said that our standing in the natural world is determined by the quality of 
our thinking. I say again, 1.2 billion girls will marry as children by 2050. Our collective 
conscience, inextricably linked to the natural world, cannot, nor indeed, must not, lay 
silent.
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two HUMAN TRAFFICKING AND SLAVERY IN AUSTRALIA 
by Jennifer Burn10 

This brief overview about Australian responses to human trafficking and slavery over the 
last 15 years draws on two coronial inquiries. The first is an inquiry into the 2001 death 
of Phuongthong Simaplee, a woman never legally identified as trafficked or enslaved in 
Australia and yet whose death provoked the beginning of an Australian response to human 
trafficking. The second concerns a coronial inquiry into the death Manjit Singh, an Indian 
national who died in a Sydney hospital in 2011. In Mr Singh’s case there was also no legal 
finding of human trafficking or slavery. Whereas Ms Simaplee’s death heralded the shaping 
of a national response to human trafficking and slavery, Mr Singh’s case foreshadows an 
emerging challenge. 

Phuongtong Simaplee
On 23 September 2001, a Thai woman known as Puongtong Simaplee was identified by 
Immigration officers during a raid of a Surry Hills brothel, as a person suspected of living 
and working in Australia without permission. She was detained by Immigration and taken 
to the Villawood Immigration Detention Centre in Sydney where she died 3 days later. Facts 
presented to Immigration and the police relating to her identity, the circumstances of her 
arrival and stay in Australia, her education and her background, and her parent’s place of 
residence were inconsistent. The role of the coroner was to identify the date, place, manner 
and cause of death and yet the circumstances and interpretation of Ms Simaplee’s death 
extended far beyond the content of a coronial inquiry. Project Respect, a Melbourne NGO, 
asked a barrister, Mr Georgina Costello, to seek standing before the Coroner to address 
the issue of human trafficking. The Coroner took the view that while there was anecdotal 
evidence that supported Ms Simaplee’s history of being trafficked and enslaved, ‘that version 
of her history is only one of a number of histories she proffered and which have been 
proved incorrect”. The coroner concluded that Ms Simaplee died ‘from the direct cause of 
Consequences of Narcotic Withdrawal with an Antecedent Cause being Malnutrition and 
early acute pneumonia”.

Soon after Ms Simaplee’s death, community action and media engagement led the Australian 
parliament to establish an inquiry into sexual servitude. By 2004 the Australian Government 
had published the first National Action Plan to respond to human trafficking. The plan 
included the establishment of a specialist Australian Federal Police investigative team, the 
appointment of Immigration officers, funding to provide victim support and the initiative of 
a community awareness program. 2004 also marked the introduction of a trafficking visa 
framework to provide visa support for people who were suspected of being trafficked or who 
were participating in a police investigation or a criminal prosecution. In the following year, in 
2005, the Commonwealth Criminal Code Act 1995 was amended to include new offences of 
trafficking in persons. In 2013 the Act was again amended to introduce a broader definition 
of coercion, and to establish important new offences of forced labour and forced marriage as 
well as to provide for protection for vulnerable witnesses during criminal court proceedings. 
In 2008 the Australian government established the National Roundtable on Human Trafficking 
and Slavery, and this body continues to provide a forum for consultation and advice about 
emerging issues, such as how to ensure that goods sold and services provided in Australia 
are free of slavery and forced labour. The Australian Government published the National 
Action Plan to Combat Human Trafficking and Slavery 2015–19 this year, recognising ‘the 
dignity and worth of each person, and the obligation we have as a nation to work against 
those who seek to benefit by restricting another’s freedom’. The Australian Red Cross is 
funded by the Australian to provide support to trafficked people and delivers a best-practice 
program, somewhat limited by the funding parameters. 

Between 2004 and June 2015, the Australian Federal Police (AFP) received 588 referrals 
relating to human trafficking and slavery-related offences. Some of these have led to 
prosecutions, resulting in 17 convictions. The Commonwealth Criminal Code Act provides for 
offences of slavery, servitude, forced labour, forced marriage and human trafficking. Of the 
17 convictions in Australia since 2004, all but one the cases involved sexual exploitation in 
slavery, servitude or human trafficking, including one case of trafficking of a child for sexual 
exploitation. There have been just two convictions for exploitation in labour, one of a chef 
trafficked to Australia on a 457 temporary work visa to work in a restaurant kitchen, and the 
other a woman subject to a sham marriage forced labour and sexual assault.

No one shall be held in slavery or servitude; slavery and the slave trade shall be 
prohibited in all their forms: Art. 4: Universal Declaration of Human Rights

10. Anti-Slavery Australia, University of Technology Sydney
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two Gaps in the Australian response
The Australian support program for trafficked people is still centred around victim 
participation in law enforcement processes, with little support for those who are unable 
or unwilling to engage with the police. This limitation has resulted in hardship for victims 
of trafficking or slavery who fall outside the scheme. For those who do engage and 
who are certified as having contributed to an investigation or prosecution, there is the 
possibility of the grant of a permanent visa if they meet visa criteria that include the 
requirement that they show they would be in danger if returned to their home country. 
Because of the complexity of the process for applying for this kind of visa, the decision-
making of the Department of Immigration and Border Protection lacks clarity and 
consistency. 

A national compensation scheme for trafficked people is needed. Anti-Slavery Australia 
and the Law Council of Australia are preparing a briefing paper for distribution and 
consultation before the next National Roundtable on Human Trafficking and Slavery.

Manjit Singh
The coronial inquest into Manjit Singh’s death provides a telling example of a pattern 
of labour exploitation and labour trafficking that is as yet not part of the recognised 
trafficking landscape. Labour exploitation is an area where increased knowledge and 
awareness might help to meet the challenge of uncovering and preventing trafficking 
and slavery-like practices. 

‘The hardship of Manjit Singh’s life, and the loneliness of his death, in one of the 
richest countries in the world is desolating.’   
Deputy State Coroner HCB Dillon, Inquest into the death of Manjit Singh,  
17 August, 2015. 

Mr Singh arrived in Australia on a 457 visa in February 2006 to work as a chef in an 
Indian restaurant. Earlier in his life when in India, he had contracted tuberculosis, had 
been treated and recovered. When in Australia the tuberculosis reactivated. He died on 
26 August 2011 in an intensive care unit, due to respiratory failure following surgery for 
severe tuberculosis. Malnutrition was a contributory causal factor in the development 
of the disease. Evidence to the coroner included two statements signed by Mr Singh 
prepared in the course of an Australian Federal Police investigation into a possible case 
of human trafficking. 

Mr Singh told the police that he had been born in a village near the city of Jalandhar 
in the Punjab region of North India. After completing school, he undertook an 
apprenticeship at the International Hotel in Jalandhar. While at the hotel he met his 
Australian sponsor and agreed to travel to Australia. Mr Singh believed that he would be 
paid $800 a week, that he would work 6 days a week with the 7th day being a day off. He 
thought that he would work 38 hours a week and would stay in the home of his sponsor. 
The visa sponsorship application signed by the sponsor confirmed that Manjit would be 
paid $43,000.

Manjit had been told that he would have to pay $12,000 as a health bond and his 
father borrowed this money to give to the visa sponsor. In fact, Immigration requires no 
payment for any type of health bond and the facts show that there is a lack of clarity 
about what happened to the money. In any case, Manjit Singh was anxious to repay his 
father the $12,000. 

In his statement to the police, Manjit Singh said he worked from 8am to midnight seven 
days a week. He slept in the storeroom of the restaurant and was locked in overnight. 
He did not have a key to the front door. He said that he had limited food, he had no 
shower or bath and bathed using a jug and tap in the public bathroom. He didn’t have 
a mobile, email or computer access. The coroner said that there was cogent evidence 
that he was deceived into coming to Australia, that he had never been paid what he 
had been promised and that he suffered in Australia. The facts about Manjit Singh’s 
circumstances in Australia were contested by the visa sponsor and as a result of his 
death, the Australian Federal Police investigation did not proceed to trial. 

The cases to date show that the stereotype of the trafficked or enslaved person being 
a woman enslaved in sexual exploitation is in fact supported by consideration of the 
cases that have led to a criminal conviction for slavery, servitude or human trafficking. 
However, increasingly, more cases of labour exploitation of men and women are being 
identified by the police. It will be interesting to see if the kind of labour exploitation 
indicated in the coronial inquiry into Manjit Singh’s case brings with it a greater 
willingness to identify labour exploitation in the non-sexual exploitation. 
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two The Law Council lodged a submission to an inquiry by the Senate Standing 
Committees on Education and Employment into the impact of Australia’s temporary 
work visa programs on the Australian labour market and on temporary work visa 
holders in May 2015. The inquiry is due to table its final report in February 2016.

Anti-Slavery Australia
Anti-Slavery Australia is a dedicated team of lawyers, researchers and educators who are 
committed to providing legal advice and representation for men, women and children 
who have experienced human trafficking, slavery and slavery-like practices including 
forced labour and forced marriage. Based in the Faculty of Law at the University of 
Technology Sydney for over 12 years, the team provides a specialised legal service, 
carries out leading research, advocates for law reform and policy change, and creates 
online and face-to-face nationwide educational and outreach programs. For example, 
Anti-Slavery Australia developed Australia’s first e-learning program on human trafficking 
and slavery, and My Blue Sky Australia’s first website dedicated to forced marriage 
prevention, information and legal advice was launched in November on the International 
Day for the Elimination of Violence Against Women. 

Anti-Slavery Australia’s lawyers are keen to present training to lawyers on human 
trafficking, slavery and slavery like practices. If your organisation is interested, please 
email Jennifer Burn.

Anti-Slavery Australia is supported by UTS, the Australian Government and donor 
funding. It maintains collaborative connections with government agencies, NGOs 
and community organisations and has worked with partners to develop best practice 
responses to forced marriage. 
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THE TRIBUNAL IS NOT BOUND BY THE RULES OF 
EVIDENCE, BUT ...!
by Matthew J. Gollan11 

This paper is intended as a guide to a short talk. I encourage those who have an interest 
in the manner in which the Administrative Appeals Tribunal, and particularly with 
reference to the administration of the Safety Rehabilitation and Compensation Act 1988 
(Cth), to have regard to the principles picked up by the cases referred to herein, though 
they are unable to be fully explored within the parameters of this talk. The heading may 
lead to a false conclusion in the absence of a proper understanding and reflection upon 
the authorities and legislation.

The lead appropriate legislation under consideration is that of the Administrative Appeals 
Tribunal Act 1975, s 33 and particularly s 33(1)(c):

The Tribunal is not bound by the rules of evidence but may inform itself of any 
matter in such manner as it thinks appropriate.

It is important that the words are not misunderstood, authorising the decision-maker 
to divorce them of the rationale and principles upon which the rules are based, so 
as to deprive themselves of the opportunity to decide the issues for determination 
responsibly. As his Honour, Lord Justice Diplock said in R v Deputy Industrial Injuries 
Commissioner; ex parte Moore12 at 689.20:

The requirement that a person exercising quasi-judicial functions must base his 
decision on evidence, means no more than it must be based upon material which 
tends logically to show the existence or non-existence of facts relevant to the issue 
to be determined, or to show the likelihood or unlikelihood of the occurrence of 
some future event the occurrence of which would be relevant. It means that he must 
not spin a coin or consult an astrologer but he may take into account any material 
which, as a matter of reason, has some probative value in the sense mentioned 
above. If it is capable of having any probative value, the weight to be attracted to 
it is a matter for the person to whom parliament has entrusted the responsibility of 
deciding the issue.

The rules are not wholesale removed and in the absence of further statutory expression 
there are a number that not only survive but also must be observed. By way of example 
are the rules with respect to various forms of privilege. 

In Baker v Campbell13 his Honour Justice Dawson stated explicitly:

To view legal professional privilege as no more than a rule of evidence would, in my 
view, be to inhibit the policy which supports the doctrine. Indeed, now that there 
appears to be a tendency to compel the disclosure of evidence as an adjunct to 
modern administrative procedures ... it may well be necessary to emphasise the 
policy lest it be effectively undermined.

The privilege against self-incrimination was considered by the High Court in Pyneboard 
Pty Ltd v Trade Practices Commission14 and by the majority: Mason ACJ and Wilson, 
Dawson JJ at 340 in the following terms:

The rule of the law memo tenetur seipsum accusare is seen as too fundamental a 
bulwark of liberty to be categorised simply as a rule of evidence applicable to judicial 
and quasi-judicial proceedings.

After considering the competing interest for policy and categorisation of prevailing 
interest, their Honours went on to say as follows:

11 Barrister, presented at the November 2015 Hot Topics in Commonwealth Compensation Seminar

12  [1965] 1 QB 456; 1 All ER 81.

13 (1983) 153 CLR 52 at 132.

14  (1983) 152 CLR 328.
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three In the light of these competing considerations, we are not prepared to hold that the 
privilege is inherently incapable of application in non-judicial proceedings. The issue 
of its availability in these proceedings therefore falls to be decided by reference to 
the statute itself. In the consideration of that question it is necessary to bear in mind 
the general principle that a statute will not be construed to take away a common 
law right unless the legislative intent to do so clearly emerges, whether by express 
words or by necessary implication.

Returning to s 33 and its intent and having regard to the authorities, it is clear that 
whilst the Tribunal is not bound by the rules of evidence and may inform itself of any 
matter in such manner as it thinks appropriate, it is to do so having regard to the 
content of the legislation or the absence thereof and the need to arrive at a logical 
conclusion based upon materials which tend to the conclusions of fact so found. It 
is intended to un-shackle the decision maker from what is often referred to as the 
exclusionary nature of the rules that can result in the rejection of relevant probative 
material that is otherwise to be regarded as in-admissible.

As the rules of evidence have grown up, they have emerged and evolved by reference 
to, inter alia, the fear that juries may misuse certain evidence, the oath and the 
adversary system of procedure. Allowance has also been made for a deep-seated fear 
that evidence will be manufactured by or on behalf of parties:

The presumption ... is, that no man would declare anything against himself, unless it 
were true; but that every man, if he was in a difficulty, or in the view of any difficulty, 
would make declarations for himself.15

Consequently, the law of evidence has moved to exclude or otherwise prevent the 
adducing of evidence that may be relevant and probative.

The author, Heydon, of Cross on Evidence, 9th edition, makes these observations:

Although a number of statutory reforms have been enacted since the mid-19th 
century, it is the old decisions of the common law judges which dictate the form 
in which much of the law of evidence must be stated, for this law still consists, to 
a large extent, of exclusionary rules. By these rules the law of evidence declares 
that certain matters which might well be accepted as evidence of a fact by other 
responsible enquirers will not be accepted by the Courts.16

The legislature has clearly sought to address the exclusionary nature of the rules and 
in so doing, allowed responsible enquirers to inform themselves as they see fit, whilst 
acting with due appreciation of their responsibilities.17

The step taken to dispense with the rules would appear to be based on the desire 
to avoid their technical nature, expense and inconvenience, the desire to avoid the 
exclusion of reliable and credible evidence, the expertise of sitting Tribunal Members, 
being often in an area other than the law, and the nature of persons who seek a remedy, 
who may not always represented by a lawyer.

There should not be a suggestion that there is a wholesale rejection of the rules, 
but rather the Tribunal is generally not required to apply them by force of the law of 
evidence.

When considering s 33 or like provisions as they apply to Arbitration or Tribunals, it has 
often been seen as convenient to refer to the dissenting judgment of Evatt J in R v War 
Pensions Entitlement Appeal Tribunal; ex parte Bolt18 to strike a balanced understanding 
of the competing interests and I so do:

Some stress has been laid by the present respondents upon the provision that the 
Tribunal is not, in the haring of appeals, ‘bound by any rules of evidence”. Neither 
it is. But this does not mean that all rules of evidence may be ignored as of no 
account. After all, they represent the attempt made, through many generations, 
to evolve a method of inquiry best calculated to prevent error and elicit truth. No 
Tribunal can, without grave danger of injustice, set them on one side and resort 
to methods of inquiry which necessarily advantage one party and necessarily 
disadvantage the opposing party.  In other words, although rules of evidence, as 
such, do not bind, every attempt must be made to administer substantial justice.19

In that case the Tribunal received and read a medical reports on Bott’s condition and 
declined to permit cross-examination of the doctors. The grounds for an application 
for mandamus included the evidence used against Bott was not on oath and the 
witness was not produced for cross-examination. The majority found the order nisi for 
a mandamus to hear should be made absolute. His Honour Justice Evatt appears to 
have been more concerned with the manner in which the medical report was dealt with, 
rather than its admissibility; a question of procedural fairness or natural justice may 
reasonably be inferred to have guided his mind.
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As Stark J said in Bott, the Tribunal was not bound to obtain the opinion in the medical 
report on oath and that whether cross-examination should take place upon that opinion 
was entirely a question for the discretion of the Tribunal. See also TA Millar Limited 
v Minister of Housing and Local Government20 where it was said that the first hand 
hearsay was not required to be tested by cross-examination but rather considerations 
of natural justice. All that was required was an opportunity of commenting on it and 
contradicting it.

His Honour Justice Evatt’s passage was cited by Brennan J, speaking as President of the 
Administrative Appeals Tribunal, in Pochi v Minister for Immigration and Ethnic Affairs21 
and in the course of discussion spoke of not the reception of the evidence but rather its 
evaluation:

The Tribunal and the Minister are equally free to disregard formal rules of evidence in 
receiving material on which facts are to be found, but each must bear in mind that 
‘this assurance of desirable, flexible procedure does not go so far as to justify orders 
without a basis in evidence having rational probative force. That is Hughes CJ said 
in Consolidated Edison Company v National Labour Relations Board (1938) 305 US 
197, 229: 

To depart from the rules of evidence is to put aside a system which is calculated 
to produce a body of proof which has rational probative force, as Evatt J pointed 
out ... that does not mean, of course, the rules of evidence which have been 
excluded expressly by the statute creep back through a domestic procedural 
rule. Facts can be fairly found without demanding adherence to the rules of 
evidence.22 

One can have some confidence that where a Tribunal was not bound by the rules 
of evidence it is not required to pay regard to legal admissibility – to rules excluding 
probative material – whether at the stage of reception of evidence or at the stage of its 
evaluation. That is not to say that the Tribunal is not bound by some rules of evidence, 
by reason of the nature and characteristics of those rules and the absence of express 
statutory intention to exclude. So it remains that some rules are still binding.23

Another example as to retention of the rules arises in circumstances where an approach 
and/or the use of extraneous evidence to inform the proper interpretation of a statute 
falls for consideration. His Honour Justice Mason, in South Australian Commissioner for 
Prices and Consumer Affairs v Charles Moore (Aust) Limited24 said, when speaking of a 
provision that the Credit Tribunal was not bound by the rules of evidence:

However, here we are concerned with the problem of statutory interpretation, not 
with a question of evidence. It cannot be rationally supposed that by this provision 
Parliament intended to authorise the Tribunal to place an interpretation upon 
statutes which differs from that placed upon them by Courts.25 

As his Honour pointed out, it was not a question of evidence but rather that of 
consistent statutory interpretation. Whilst that might appear obvious, it has been 
argued to the contrary when it comes to the introduction of evidence and the nature 
of extraneous materials to interpret the legislation. It would seem absurd that one may 
adopt an approach to statutory interpretation inconsistent with the law laid down for 
interpretation and statutes by the Courts. It has been said that the Tribunal’s position 
in this regard is unaffected by the provisions of s 33(1) of the Administrative Appeals 
Tribunal Act 1975.26

The next example is with respect to questions regarding the relitigation and/or res 
judicata and issue estoppel. I don’t propose to deal with this complex and vexed 

15  R v Hardy (1794) 24 ST TR 199 at 1093–4 per Lord Eyre CJ – Cross on Evidence, 9th edition, J D Heydon at [1005]. 

16 Cross on Evidence, 9th edition, J D Heydon [1005].

17 Sullivan v Civil Aviation Safety Authority [2014] FCAFC 93 at para [11].

18 (1933) 50 CLR 228.

19 (1933) 50 CLR 228 at 256.

20 (1968) 1 WLR 992.

21 (1979) 36 FLR 492.

22 (1979) 36 FLR 482 at 492.

23  See Pyneboard Pty Limited (supra), Re Peric and Commonwealth Banking Corporation (1984) 7 ALN N2; Re Green Bank 
and The Secretary, Department of Social Security (1986) 9 ALD 338.

24 (1977) 14 ALR 485.

25 (1977) 14 ALR 485 at 507; see also Gibb J at 493–4.

26 Re Bayley and Commissioner for Superannuation (1979) 2 ALD 307 at 315.

27  See in Moorgate Limited v Twitchings (1976) 1 QB 225 at 241, where Lord Denning MR, described it as not a rule of 
evidence; Queensland v The Commonwealth (1977) 139 CLR 585 at 614–5; and cf Humphreys v Humphreys (1910) 2 
KB 531 at 536; Discount & Finance Limited v Gehrig’s New South Wales Wines Limited (1940) 40 SR 598 at 603. In any 
event, it seems that the prevailing view is that it is a rule of substantive law and not a rule of evidence.
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area of jurisprudence, other than to say that it would appear to be unaffected by the 
absence of the rules of evidence and the binding effect by force of law. Be that as it 
may, it is instructive to bear in mind that various commentators and judicial officers 
have dissected this problem, some of which have regarded those rules of law as arising 
within the jurisprudence of evidence and others have concluded that it is not a rule of 
evidence, not a cause of action, but ‘a principle of justice and equity”.27

Broadly speaking, the exclusionary rules that operate to exclude probative material fall 
within a dispensation with the rules of evidence. Others that are truly not exclusionary 
rules of evidence the Tribunal will remain bound by and some others that operate to 
exclude will nevertheless not fall within the dispensation.

I cannot depart the topic without having some regard to the rules of natural justice. 
Natural justice (or procedural fairness as it is often referred to) and its application 
has operated to oblige the Tribunal to conduct proceedings in a manner that may be 
regarded by some as observing the rules of evidence. 

Some examples that are in truth observing the rules of natural justice or procedural 
fairness but may be regarded as applying the rules of evidence are:

•  Giving both sides an opportunity of comment on the material before the Tribunal in 
circumstances where it is appropriate to have a hearing.28

•  If the Tribunal informs itself in the absence of the parties, as a general rule it must 
apprise the parties of the information and allow them to express a view upon it.29

•  Commonly an opposing party will be allowed to test the evidence by some form of 
cross-examination.30

It is not universal that the testing of evidence by cross-examination is obliged to achieve 
fairness, thus satisfying natural justice.31

Natural justice may require that some evidence be excluded on the grounds of 
unfairness and the inability to cross-examine the proponents; but equally, it may allow 
for the admission and consideration of evidence contrary to established rules such as 
in Hollington v Hewthorn32 where a conviction is inadmissible in later civil proceedings 
to prove the facts on which the conviction is founded. It all depends on the particular 
facts and circumstances of the matter before the Tribunal and whether or not, by reason 
of doing so, the Tribunal may be regarded as having acted with due appreciation of its 
responsibilities and upon logical probative evidence, regardless of what would otherwise 
be the restrictive nature of the rules of evidence.33

It is appropriate to note that an emphasis on what natural justice may require is 
generally at the stage of the evaluation of the evidence rather than its reception. Given 
the prohibitive and/or restrictive nature of the rules of evidence as they have evolved, 
it is not right to regard the application of natural justice and/or procedural fairness as 
implementing the rules of evidence, despite the fact that they may properly inform the 
procedure to be undertaken.

The position is articulated aptly by Deane J in Minister for Immigration and Ethnic Affairs 
v Pochi34:

There will be little point in the requirements of natural justice aimed at ensuring fair 
hearing by such a tribunal if, in the outcome, the decision-maker remains free to 
make an arbitrary decision.35

The Tribunal is generally not bound by the rules of evidence, but not in all circumstances. 
Rather, depending upon the nature of the rule, the words of the statute, and the nature 
of the rights being dealt with they may have been intended to be applied. Nevertheless, 
natural justice would require that the decision be based on evidence or, more neutrally 
put, probative material and (if necessary) testimony acquired having regard to principles 
of reliability and fairness.

28 R v Deputy Industrial Injuries Commissioner; Ex parte Moore (1965) 1 QB 456 at 476, 490.

29 Xuereb v Viola (1989) 18 NSWLR 453 at 464.

30 R v Australian Broadcasting Tribunal, Ex parte Hardiman (1980) 144 CLR 13, especially at 34–35.

31 See Bott’s case (supra).

32 (1943) 1 KB 587.

33  Re Pacific Film Laboratories Pty Ltd v Collector of Customs (1979) 2 ALD 144 and cf Re Barbaro v Minister for Immigration 
and Ethnic Affairs (1983) ALD 1, where Davies J (as President of the Administrative Appeals Tribunal) regarded a 
conviction as evidence, but not conclusive evidence, of criminal conduct warranting deportation –not just the fact of the 
conviction but the facts on which the conviction was founded. 

34 (1980) 31 ALR 666 (the appeal from Brennan J sitting as President of the Administrative Appeals Tribunal).

35  (1980) 31 ALR 666 at 689; see also his Honour in Australian Broadcasting Tribunal v Bond (1990) 64 ALJR 462, where 
his Honour said that the duty to afford natural justice extends to the actual decision-making procedure or process and 
the steps by which the decision is made, and it is breached if the findings of fact on which the decision is based are 
unsupported by probative material – at 482.
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The following case notes have been provided by Stephen Tully, Barrister, Sixth Floor, St 
James’ Hall Chambers.

Campbell v The Members of Lloyd’s Syndicate QBE Casualty 
386 [2014] VSC 655
Implied waiver – pleaded case not inconsistent with maintaining privilege – 
communications not laid open to scrutiny – associated waiver based on conduct

Background

Colin Campbell (Chemicals) Pty Ltd (the plaintiff) sought indemnity under a policy of 
insurance with several defendants (the 2011 Underwriters). The 2011 Underwriters 
relied on an exclusion clause, alleging that a potential claim was known and/or 
previously notified. At first instance the plaintiff obtained production of all documents 
over which legal professional privilege was claimed. The plaintiff contended that the 
2011 Underwriters and it were joint clients of the law firm from whom a file was sought. 
Alternatively, there was issue waiver because the 2011 Underwriters had pled that 
they had mistakenly assumed an obligation to indemnify the plaintiff. How the 2011 
Underwriters would have conducted themselves had they known of prior circumstances 
put their state of mind in issue. The 2011 Underwriters responded that, although their 
state of mind was put in issue, their pleadings did not refer to any legal advice. 

Relevant law

Evidence may be abduced where a client or party acts in a way that is inconsistent with 
objecting to that course because a relevant disclosure would occur. A client or party is 
not taken to have acted in an inconsistent manner merely because the substance of the 
evidence was disclosed in certain circumstances, the same lawyer provided legal services 
to both or there was a common litigation interest: Evidence Act 2008 (Vic), s 122(2) and 
(5). Client legal privilege is lost where parties jointly retain a lawyer in the same matter 
before proceedings commence (s 124).

Implied waiver will arise where a party claiming privilege has acted inconsistently with 
maintaining it: Mann v Carnell [1999] HCA 66 at [29] per Gleeson CJ, Gaudron and 
Callinan JJ. This requires a fact-based inquiry as to whether a privilege holder had 
directly or indirectly put the contents of privileged communications in issue during 
litigation, either by making a claim or by way of defence: Commissioner of Taxation v Rio 
Tinto Ltd [2006] FCAFC 86 at [61]. 

Almond J considered that the circumstances leading to issue waiver were not narrowly 
confined. Examples of inconsistent conduct include where pleadings refer to confidential 
communications, and making assertions, bringing cases or laying confidential 
communications open to scrutiny. It was sufficient if the nature of matters put in issue 
in pleadings by the privilege holder was inconsistent with maintaining the confidentiality 
which privilege was intended to protect, such that it would be unfair to maintain the 
confidentiality of the communication (at [41]).

Judgment

Almond J on appeal concluded that the 2011 Underwriters had put in issue their state 
of mind, namely whether they made certain assumptions about their right to deny an 
insurance claim (at [25]–[26]). However, it would be unfair if the 2011 Underwriters 
could maintain privilege over documents that went to this issue, and the legal advice 
should be made available (at [57]). 

Almond J agreed with the primary judge that the plaintiff and the 2011 Underwriters had 
not jointly retained a lawyer in relation to the same matter (at [54], following Mercantile 
Mutual Insurance (NSW Workers Compensation) Ltd v Murray [2004] NSWCA 151, [55]–
[57]).

However, the primary judge erred in finding inconsistency between the pleaded defence 
and maintaining confidentiality in privileged communications (at [30]). The assumptions 
pled in the defence and the restitution claim were not necessarily based on or lay open 
to scrutiny legal advice that the 2011 Underwriters may have obtained at some stage 
about their ability to reserve their right to deny indemnity if they saw fit (at [27]–[29], 
[33]).

There was also no inconsistency between the defences and maintaining confidentiality. 
If it were so, there would be issue waiver every time an insurer took a defence under the 
Insurance Contracts Act 1984 (Cth) s 28 (at [17]). The question was whether the 2011 
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Underwriters had made an assertion or brought a case about the contents of privileged 
communications or which necessarily laid them open to scrutiny such that there was 
an inconsistency between their conduct and maintaining confidentiality (following DSE 
Holdings (Pty Ltd) v Intertan Inc (2003) 127 FCR 499, [95]). Almond J considered that 
this investigation was partly informed by the forensic unfairness of allowing a claim to 
proceed without disclosing those communications (at [24]). 

In a final twist, orders were made in lieu that production of certain disclosed documents 
was required (at [77]). Any client legal privilege which may have subsisted in certain 
documents, following their initial deliberate, but unauthorised, disclosure, was lost by 
the subsequent conduct of the 2011 Underwriters in failing to protect their privilege. 
The 2011 Underwriters had over many months acted inconsistently with objecting to 
the adducing of evidence because they had disclosed privileged communications to the 
plaintiff which it had relied on in its pleadings. They had taken no steps to recover or 
restrain the use of those documents (at [65]–[67], [73]–[74]). This was not inadvertent 
or effected by mistake (distinguishing Expense Reduction Analysts Group Pty Ltd v 
Armstrong Strategic Management and Marketing Pty Ltd (2013) 250 CLR 303, 325–6). 

Implications 

This case is of interest for concluding that, by raising statutory defences and an 
assumptions defence in pleadings, there was no implied waiver by conduct inconsistent 
with maintaining privilege because a party’s state of mind had been put at issue. The 
effect on privilege when a lawyer is jointly retained was also considered. The Court 
concluded that an ‘associated’ waiver of privilege based on conduct (namely, disclosure 
which was not inadvertent) had occurred. 

Also of interest is that Almond J found that the reasons for judgment at first instance 
did not adequately disclose the basis on which the question of issue waiver had been 
decided (at [38], [46], [47]). Because substantive rights were affected, courts are bound 
to analyse a privilege holder’s acts or omissions said to be inconsistent with maintaining 
privilege: Commissioner of Taxation v Rio Tinto Ltd [2006] FCAFC 86, [45].

Anbu v Vulcanite Pty Limited [2015] FCA 283
Implied waiver – pleading reliance - affidavit evidence of state of mind - partial disclosure 
of legal advice

Background 

Colin Anbu (the applicant) commenced proceedings against Vulcanite Pty Limited (the 
respondent) and others claiming that they made misleading or deceptive representations 
and engaged in unconscionable conduct. Documents were produced in answer to two 
notices to produce served on the applicant. The applicant claimed legal professional 
privilege over communications between himself and his former solicitors about an 
employment contract and two deeds. The respondent maintained that the applicant 
had impliedly waived the privilege that would otherwise attach: the applicant had put 
his state of mind at issue by specifically pleading reliance on the representations and 
filing affidavit evidence of his belief about negotiations. Furthermore, the applicant had 
partially disclosed the gist of legal advice in an email. The respondent’s application to 
access documents was dismissed.

Judgment

The question whether advancing a person’s state of mind amounts to consent to giving 
evidence of a confidential communication was said by Hodgson CJ in Eq to be a matter 
of degree: Wayne Lawrence Pty Ltd v Hunt [1999] NSWSC 1044 at [12]. However, 
Wigney J (at [22]) considered that this so-called ‘evaluative approach’ as expressed 
in that case and Chen & Ors v City Convenience Leasing Pty Ltd [2005] NSWCA 
tended to distract attention from the ultimate test. This was whether a privilege holder 
expressly or impliedly made an assertion about the contents of an otherwise privileged 
communication for the purpose of mounting a case or substantiating a defence, thereby 
acting inconsistently with the continued confidentiality which privilege is intended to 
protect (at [30]). This principle was expressed in DSE (Holdings) Pty Ltd v Intertan Inc 
[2003] FCA 384 and Commissioner of Taxation v Rio Tinto Ltd [2006] FCAFC 86. Wigney 
J concluded that the mere fact that a party pled a cause of action that included their 
state of mind as a material fact, or otherwise put their state of mind in issue, did not 
necessarily give rise to an implied waiver of legal advice, even if relevant to their state of 
mind (at [24]). 

There had not been an implied waiver of privileged material (at [33]–[35], [37]). The 
applicant’s pleadings and affidavit did not refer to the existence or content of any legal 
advice. The respondent’s defence stated that the applicant obtained legal advice to deny 
that representations were made. Indeed, the respondent’s assertions of implied waiver 
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arising from the applicant’s affidavit were premature: the affidavit had not yet been read 
or relied on by him, and privileged communications might require scrutiny during the 
trial depending on the applicant’s responses to cross-examination ([39]–[40]). 

There was also no partial disclosure of legal advice (at [42]–[43]). The applicant’s 
purpose was to advance negotiations, the disclosure was not made in a litigation 
context and there was no forensic advantage to be achieved. The communications were 
moreover not relevant to the issues likely to arise at trial.

Implications

Wigney J adhered to his previously expressed views that the ‘evaluative approach’ can 
deflect attention from the critical question to be determined: whether conduct was 
impliedly inconsistent with maintaining confidentiality. The conclusions in this case 
turned on its facts, particularly the terms of the pleadings, the content of affidavit 
evidence and the purpose, content and relevance of communications. 

Vic Hotel Pty Ltd & Ors v DC Payments Australasia Pty Ltd 
[2015] VSCA 101
Implied waiver of privilege in legal advice - state of mind of person to whom 
communications made put in issue by pleadings

Background

Vic Hotel Pty Ltd (the first applicant) contracted with DC Payments Australasia Pty Ltd 
(the respondent) to host an ATM machine at its premises for an agreed term. Next 
Payments (the fourth applicant) was a commercial competitor of the respondent. The 
applicants stopped operating the ATM machine and the respondent terminated the 
agreement on the basis of a purported repudiation. The respondent obtained legal 
advice to the effect that a renewal clause within the contract was unenforceable. 
Several senior managers became aware of this advice at the time they were employed 
with the respondent before they obtained employment with the fourth applicant. In its 
pleadings the respondent alleged that the fourth applicant induced the first applicant to 
breach their agreement with the respondent by terminating them before expiration and 
particularised the effect of legal advice. The respondent also contended that the senior 
managers had ongoing obligations of confidence owed to it. Any disclosure of advice 
received by the respondent to its employees or agents was not knowing or voluntary. 
The respondent sought orders that the applicants not adduce evidence of the legal 
advice. The pleadings were the only basis on which a waiver of privilege was contended. 
The applicants accepted that legal professional privilege existed in the communications 
about legal advice but contended that privilege was waived. The primary judge had 
concluded that the respondent’s defence disclosed communications subject to legal 
professional privilege which had not been waived at common law or lost by operation of 
s 122 of the Evidence Act 2008 (Vic).

Relevant law

Evidence may be abduced if a client or party acts in a way that is inconsistent with 
objecting to that course because it would result in a relevant disclosure: Evidence Act 
2008 (Vic) s 122(2).

Following consideration of Expense Reduction Analysts Group Pty Ltd v Armstrong 
Strategic Management and Marketing Pty Ltd (2013) 250 CLR 303, Dixon AJA (with 
whom Mandie and Beach JJA agreed) identified the test for waiver to be applied. It was 
not whether the pleadings made any express or implied assertions about the content 
of privileged communications, pleaded either as a material fact or as a particular to 
any material fact, which might be inconsistent with maintaining the privilege. It was 
whether the respondent (as privilege holder) by its conduct in its pleading of the state 
of mind of the fourth applicant acted in a way that was inconsistent with its objection 
to the fourth applicant adducing evidence that would disclose its knowledge of the legal 
advice (at [34]). Waiver was not the consequence of the privilege holder’s disclosure of 
confidential communications to senior managers; it was the consequence of the issue 
that was pleaded (at [35]).

Judgment

Dixon AJA (with whom Mandie and Beach JJA agreed) allowed the appeal (at [60]). The 
primary judge had applied a wrong test because he focused on a narrower question 
of whether the pleadings made any express or implied assertions about the content of 
privileged communications, either as a material fact or as a particular to any material 
fact pleaded (at [29]). All that was called for was an orthodox application of the 
Evidence Act 2008 (Vic) s 122 and Mann v Carnell (1999) 201 CLR 1. 
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The relevance of the legal advice to the state of the fourth applicant’s mind was not 
disputed. The state of mind that is put in issue concerns a particular understanding (that 
conduct by the first applicant would breach its agreement with the respondent) and not 
simply knowledge of contractual terms (at [46]). 

Privilege in the communications had been waived (at [52]). The respondent, by 
its pleading of the state of mind of the fourth applicant, acted in a way that was 
inconsistent with objecting to the fourth applicant adducing evidence that would 
disclose privileged legal advice. Any aspect of the information conveyed by the 
respondent to its former employees that was relevant to whether they had the alleged 
state of mind was put in issue by its pleading. This conduct was inconsistent with its 
objective of maintaining confidentiality in communications relevant to that state of mind 
(at [48]). 

Furthermore, substantial injustice arose because the effect of the primary judge’s order 
prevented the fourth applicant from adducing evidence relevant to its state of mind. The 
injustice in permitting the respondent to refer to those parts of its communications with 
the senior managers that advanced its case on the state of mind while precluding the 
fourth applicant from referring to other parts of those communications on that issue was 
manifest (at [53], [59]). 

Implications 

This judgment is of interest for the court’s characterisation of this case as one 
involving issue waiver rather than disclosure waiver (at [58] per Dixon AJA and [3] 
per Beach JA). At issue was whether the knowledge of senior managers of the terms 
of merchant agreements which the first applicant would breach if it terminated them 
was the knowledge of the fourth applicant. The respondent relied on evidence of 
the fourth applicant’s state of knowledge acquired by the senior managers through 
communications between them and the respondent to prove its case while denying, by 
asserting legal privilege, the opportunity for the fourth applicant to prove its lack of the 
alleged state of mind acquired by those same managers in the same way. In the court’s 
view, the question of waiver thus became an orthodox application of principle: was the 
respondents’ conduct in pleading a state of mind of the fourth applicant inconsistent 
with maintaining confidentiality in communications relevant to that state of mind.
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Tenth Floor Chambers, Sydney 
T: 02 61512100 
E: kennett@tenthfloor.org

Alternative Dispute Resolution Committee 
Ms Mary Walker 
9 Wentworth Chambers, Sydney 
T: 02 02 9221 3933 
E: inbox@marywalker.com.au

Class Actions Committee 
Mr John Emmerig 
Jones Day, Sydney 
T: 02 8272 0506 
E: jemmerig@jonesday.com

Mr Ben Slade 
Maurice Blackburn Pty Ltd, Sydney 
T: 02 8267 0914 
F: 02 9261 3318 
E: bslade@mauriceblackburn.com.au

Constitutional Law Committee 
Mr Bret Walker SC 
5th Floor, St James Hall Chambers, Sydney 
T: 02 8257 2500 
E: maggie.dalton@stjames.net.au

Federal Court Liaison Committee 
Mr David Gaszner 
ThomsonGeer, Adelaide 
T: 08 8236 1354 
F: 08 8232 1961 
E: dgaszner@tglaw.com.au

Federal Circuit Court Liaison Committee 
Mr David Gaszner 
ThomsonGeer, Adelaide 
T: 08 8236 1354 
F: 08 8232 1961 
E: dgaszner@tglaw.com.au

Industrial Law Committee 
Mr Ingmar Taylor SC 
State Chambers, Sydney 
Level 36, 52 Martin Place 
T: 02 9223 1522 
E: Ingmar.taylor@statechambers.net

Military Justice Committee 
Captain PA Willee RFD QC 
Owen Dixon Chambers, Melbourne 
T: 03 9225 7564 
E: willeeqc@vicbar.com.au

Privileges and Immunities Committee 
Mr Ian Bloemendal 
Clayton Utz, Brisbane 
T: 07 3292 7217  
F: 07 3221 9669  
E: ibloemendal@claytonutz.com

Transnational Litigation Committee 
Mr John Emmerig 
Jones Day, Sydney 
T: 02 8272 0506 
E: jemmerig@jonesday.com

Ms Bronwyn Lincoln 
Herbert Smith Freehills, Melbourne 
T: 03 9288 1686 
E: Bronwyn.Lincoln@hsf.com

Section Administrator 
Dr Hanna Jaireth 
Law Council of Australia, Canberra 
T: 02 6246 3722 
E: fedls@lawcouncil.asn.au

mailto:ibloemendal%40claytonutz.com?subject=
mailto:ibloemendal%40claytonutz.com?subject=
http://www.lawcouncil.asn.au/lawcouncil/index.php/resources/members/index.php?option=com_content&view=article&id=277
mailto:fedls%40lawcouncil.asn.au?subject=
http://www1.lawcouncil.asn.au/FEDLIT/

	logo 2: 


