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About the Law Council of Australia

The Law Council of Australia exists to represent the legal profession at the national level, to speak on
behalf of its Constituent Bodies on national issues, and to promote the administration of justice, access
to justice and general improvement of the law.

The Law Council advises governments, courts and federal agencies on ways in which the law and the
justice system can be improved for the benefit of the community. The Law Council also represents the
Australian legal profession overseas, and maintains close relationships with legal professional bodies
throughout the world.

The Law Council was established in 1933, and represents 16 Australian State and Territory law societies
and bar associations and the Law Firms Australia, which are known collectively as the Council’s
Constituent Bodies. The Law Council's Constituent Bodies are:

Australian Capital Territory Bar Association
Australian Capital Territory Law Society
Bar Association of Queensland Inc

Law Institute of Victoria

Law Society of New South Wales

Law Society of South Australia

Law Society of Tasmania

Law Society Northern Territory

Law Society of Western Australia

New South Wales Bar Association
Northern Territory Bar Association
Queensland Law Society

South Australian Bar Association
Tasmanian Bar

Law Firms Australia

The Victorian Bar Inc
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Western Australian Bar Association

Through this representation, the Law Council effectively acts on behalf of more than 60,000 lawyers
across Australia.

The Law Council is governed by a board of 23 Directors - one from each of the constituent bodies and
six elected Executive members. The Directors meet quarterly to set objectives, policy and priorities for
the Law Council. Between the meetings of Directors, policies and governance responsibility for the Law
Council is exercised by the elected Executive members, led by the President who normally serves a 12
month term. The Council’s six Executive members are nominated and elected by the board of Directors.

Members of the 2017 Executive as at 1 January 2017 are:

Ms Fiona McLeod SC, President

Mr Morry Bailes, President-Elect

Mr Arthur Moses SC, Treasurer

Ms Pauline Wright, Executive Member

Mr Konrad de Kerloy, Executive Member
Mr Geoff Bowyer, Executive Member
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The Secretariat serves the Law Council nationally and is based in Canberra.
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Executive Summary

1. The Law Council of Australia welcomes the opportunity to provide the following
comments and recommendations in response to the Australian Law Reform
Commission (ALRC) Elder Abuse Discussion Paper (the Discussion Paper).

2. This submission provides the Law Council’'s views in response to certain Discussion
Paper proposals and questions where the Law Council, its Constituent Bodies and
Advisory Committees have a particular interest, experience or knowledge of the subject
matter.

3. Key comments and recommendations of this submission include:

National Plan

1 A National Plan should be developed and a national prevalence study should be
commissioned;

1 Arights-based approach should inform any measures to combat elder abuse;

Power of Investigation

9 State and territory public advocates and guardians should be given the power to:
0 Investigate elder abuse, subject to appropriate safeguards and limitations on
investigative powers; and
0 Conduct random audits of attorney’s management of principals’ financial
affairs, subject to a threshold test of ‘reasonable grounds for suspicion’ of
misconduct;

Enduring Powers of Attorney and Enduring Guardianship

1 A national, low cost register of enduring documents and court and tribunal orders for
the appointment of guardians and financial administrators should be established. In
relation to the register, the Law Council recommends that:

0 Registering of a subsequent enduring document should not automatically
revoke an earlier document of the same type;

0 There should be the ability to process urgent registrations where required; and

0 Appropriate transitional arrangements should be putin place;

1 A prescribed witness of an enduring document should be required to explain the
power of attorney to the principal. The list of prescribed witnesses who can witness an
enduring document should also be expanded;

9 State and territory tribunals should have the power to award compensation where a
loss was caused by an enduring attorney/guardian or court appointed
guardian/financial manager’'s misconduct;

1 The current terminology of ‘enduring power of attorney’, ‘enduring guardian’ and
‘substitute decision maker’ should not be replaced with a generic term of
‘representatives’;

! Australian Law Reform Commission, Elder Abuse Discussion Paper (DP 83), December 2016.
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Guardianship and Financial Administration Orders

1 Guardians and financial administrators should be educated about the scope of their
roles, responsibilities and obligations. Such training and education should be required
on a case-by-case basis;

Banks and Superannuation

1 Mandatory elder abuse training for staff at financial institutions and reporting of
irregularities in accounts should be instituted;

1 The Code of Banking Practice should increase the witnessing requirements for bank
Authorities to Operate;

1 The Superannuation Industry (Supervision) Act 1993 (Cth) should not be amended to
require that all new self-managed superannuation funds have a corporate trustee;

Family Agreements

9 State and territory tribunals should have jurisdiction to resolve family disputes
involving residential property under an ‘assets for care’ arrangement. Consideration
should be given to requiring supported elder mediation as part of the tribunal process;

1 Section 8 of the Family Violence Protection Act 2008 (Vic) should be considered as an
appropriate definition for ‘family’ in the context of ‘assets for care” matters;

Wills

1 The Law Council, together with state and territory law societies, should review
guidelines for practitioners in relation to the preparation and execution of wills and
other advance planning documents;

1 Witnessing requirement for binding death benefit nominations should be the same as
those for wills;

Social Security

1 The Department of Human Services should develop and elder abuse strategy;
1 Centrelink should:
0 Require that staff speak directly with persons of Age Pension age who are
entering into arrangements with others that concern social security payments;
0 Ensure its communications make clear the roles and responsibilities of all
participants to arrangements with persons of Age Pension age that concern
social security payments;
0 Institute elder abuse training for staff;

Aged Care

1 Areportable incidents scheme, overseen by the Aged Care Complaints Commissioner,
should be established;

1 The term ‘reportable assault’ in the Aged Care Act 1997 (Cth) should be replaced with
‘reportable incident’. With respect to residential care, the definition of ‘reportable
incident’ should be expanded;
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1 The exemption to reporting provided by s 53 of the Accountability Principles 2014
(Cth), regarding alleged or suspected assaults committed by a care recipient with a
pre-diagnosed cognitive impairment on another care recipient, should be removed;

1 There should be a national employment screening process for Australian Government
funded aged care. A national database should be established to record the outcome
and status of employment clearances, subject to appropriate privacy protections;

1 Where a person is the subject of an adverse finding in respect of a reportable incident,
they should automatically be excluded from working in aged care;

1 An employment clearance should remain valid for up to three years, subject to any
adverse findings or convictions that occur during this time;

1 The ALRC should consider whether relevant dishonesty offences and illegal substance
abuse should preclude employment in the aged care sector, with relief for spent
convictions. Offences which preclude a person from employment in aged care should
not be conviction-dependent;

1 The Aged Care Act 1997 (Cth) should regulate the use of restrictive practices in aged
care;

1 Aged care legislation should provide that agreements entered into between an
approved provider and a care recipient cannot require the care recipient has an
appointed decision maker for lifestyle, personal or financial matters;

1 The Department of Health (Cth) should develop national guidelines for the community
visitors scheme;

1 The Aged Care Act 1997 (Cth) should provide for an ‘official visitors’ scheme for
residential aged care;

1 The Aged Care Act 1997 (Cth) should empower official visitors to enter and inspect a
residential aged care service, confer with residents and staff and make complaints or
reports about suspected elder abuse to the appropriate person or organisation.

4. The Law Council congratulates the ALRC on its extensive work and consultative
approach throughout its Elder Abuse Inquiry (the Inquiry). The Law Council would be
pleased to provide further clarification on the issues raised in this submission, should it
assist the ALRC.
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National Plan

Proposal 2-1 A National Plan to address elder abuse should be developed.

Proposal 2-2 A national prevalence study of elder abuse should be commissioned.

5. The Law Council supports the development of a National Plan as well as the

commission

The

Australian Law Reform Commission,
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