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VALE: THE HON DAVID MALCOLM AC QC
The Law Council farewells the former Chief Justice of Western Australia, the Hon David 
Malcolm C CitWA KCSJ QC, who was the founding chair of the Federal Litigation Section, 
and in 1992–2004, chair of LAWASIA’s Judicial Section, who passed away on 20 October 
2014.

Mr Malcolm AC QC was a well-respected figure in the Australian legal profession who 
served 18 dedicated years as Chief Justice of Western Australia. He was also appointed 
Lieutenant-Governor of Western Australia in 1990.

The former President of the Western Australian Bar Association was also the founding 
Chair of the Law Council’s Federal Litigation Section and Chair of LAWASIA’s Judicial 
Section from 1992-2004.

After retiring from the bench in 2006, the Rhodes Scholar became Professor of Law at 
the University of Notre Dame.

The Law Council extended its condolences to Mr Malcolm AC QC’s wife Kaaren, 
daughter Manisha and his family.

The Section Executive Committee met after the Section’s annual general meeting 
(AGM) kindly hosted by Herbert Smith Freehills on 24 October in Melbourne, and made 
a number of decisions that aim to expand and deepen the work of the Section. These 
include to:

- broaden the focus of the Client Legal Privileges Committee, change its name to 
“Privileges and Immunities Committee”, develop terms of reference and refresh 
its membership;

- settle the membership of the new Constitutional Law Committee;

- welcome the transfer of the Military Justice Working Group into the Section 
when secretariat support is available;

- recommend the transfer of the Migration Law Committee into the Section when 
secretariat support is available;

- confirm that domestic arbitration issues should remain within the Section’s 
Alternative Dispute Resolution Committee, with Section Executive Member and 
arbitration expert, Bronwyn Lincoln, joining that Committee;

- develop terms of reference for a proposed cross-border / transnational issues 
committee to work on issues such as service of foreign legal documents, 
enforcement of foreign judgments, proportionate liability etc;
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WELCOME  
to the Summer edition of Chapter III.

The highlights of this issue include the Law Council’s welcoming of 
the appointment of the new Justice of the High Court of Australia, 
the Hon Justice Geoffrey Nettle, a feature article providing an 
overview of the new National Court Framework for the Federal Court 
of Australia, and a second feature article about practitioners’ duties to 
assist Tribunals. 

With the tabling on 3 December of the report of the Productivity 
Commission’s Access to Justice Arrangements Inquiry, the note on 
the Lord Dyson Lecture is timely. In future issues we will bring you 
the Law Council’s response to the Productivity Commission’s report.

This issue also includes an update of recent Section activities, several casenotes dealing with client legal privilege 
and a miscellany of other matters concerning federal litigation, including a note on a new class actions resource for 
practitioners. It also includes notes on other recent seminars, and a profile of the members of the Section Executive 
for 2014–16.

I wish you an enjoyable and restful Christmas break and all the best for 2015. 

Happy reading!

Chris Cunningham
Chair, Federal Litigation and Dispute Resolution Section
5 December 2014
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that could provide a coordinating/oversight function for pro bono activities in 
the profession, focussing particularly on unrepresented litigants and pro bono 
representation in federal courts and tribunals, and

- better document Section Executive members’ and Section Committee Chairs’ 
contributions to the work of the Section and the Law Council over time. 

The Section Executive also heard updates about various Section Committees’ activities.  
It noted:

- that the Administrative Law Committee (ALC) had co-organised with the Federal 
Court of Australia a successful Administrative Law Conference held in August 
2014;

- the ALC had raised with the Law Council its concerns about the lack of Australian 
Government support for the Administrative Review Council as evidenced in its 
lack of funding, work program and President;

- anecdotal reports that the Administrative Appeals Tribunal (AAT) was facing a 
deficit of members despite some short term appointments, and timely listings 
were becoming a problem;

- the Commonwealth Compensation and Employment Law Committee (CCELC) 
had been considering the implications of the merger of many Commonwealth 
tribunals and the cost impacts for firms and clients of the AAT’s current listing 
changes. The CCELC also provided an overview of several recent significant 
cases and the presentations to be delivered at the 12 December Hot Topics in 
Commonwealth Compensation event hosted by Slater+Gordon in Sydney;

- the Section’s Alternative Dispute Resolution (ADR) Committee had led the 
development of a Law Council submission in September-October on the 
definition of ‘the court’ in the Commercial Arbitration Acts, responding to a 
Victorian Department of Justice request for comment on the implications of the 
Victorian Court of Appeal decision in Subway Systems Australia Pty Ltd v Ireland 
[2014] VSCA 142, and that the Committee had contributed a chapter to the 
Federal Court Case Management Handbook;

- the ADR Committee continues to work on policy issues concerning the dual-
accreditation of lawyer-mediators;

- in August the ADR Committee co-hosted with the NSW Law Society a CPD event 
on confidentiality, privilege and privacy in the ADR forum, as discussed later in 
this issue;

- the Class Actions Committee continued to monitor developments in class 
action litigation and was anticipating a recommendation from the Productivity 
Commission’s Access to Justice Arrangements inquiry that the Australian 
Government regulate litigation funders, broadly consistent with the Law Council’s 
position. The scope for shareholder class actions is also expected to become 
more limited; and 

- the Industrial Law Committee is currently focused on the need to give parties 
the right to be legally represented before the Fair Work Commission and to 
dissuading the Australian Government from establishing a new appellate tier of 
the Commission;

The Section Executive welcomed the Section’s expanded and graphically designed 
flagship publication, the Federal Court Case Management Handbook, being available 
on the Law Council’s and the Federal Court of Australia’s websites, and listed on the 
Court’s daily court lists. The original editorial committee John Sheahan QC, the Hon 
Dr Kevin Lindgren AM QC and Simon Daley PSM coordinated the publication of the 
Handbook in 2011. Philip Crutchfield QC and Kanaga Dharmananda SC joined the 
editorial committee for the current revision and will assist with overseeing the addition of 
new content. Recent chapters cover representative proceedings and alternative dispute 
resolution. Five more chapters are currently being written. The contribution of those who 
work collaboratively and without remuneration on the Handbook for the benefit of the 
profession and the legal system continues to be greatly appreciated by the Federal Court 
of Australia and the Law Council.

CHAPTER III – SUMMER 2014-15
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HIGH COURT NEWS

Law Council welcomes High Court appointment 

The Law Council President, Michael Colbran QC, has welcomed the appointment of a new 
Justice of the High Court of Australia, the Hon Justice Geoffrey Nettle, noting that Justice 
Nettle is “an outstanding addition” to the High Court. Mr Colbran, speaking for the Law 
Council, noted that Justice Nettle is highly respected throughout Australia for the depth of 
analysis, the legal scholarship and the humanity displayed in his judgments, and for their 
clarity. “His service as a barrister, as Queen’s Counsel and as a Judge at the Supreme Court 
of Victoria both in the trial and appellate divisions, has invariably been of the highest order 
and contributed greatly to the development of all areas of the law,” Mr Colbran said.

Justice Nettle will take up the position on the Court presently held by the Hon Susan 
Crennan AC since 2005. Justice Crennan will retire in February 2015 and the Law Council 
has paid tribute to her many years of judicial service both on the High Court and earlier as 
a member of the Federal Court of Australia.

High Court sitting days

The sitting days for the first 6 months of 2015 are:

• 2 February to 12 February – Canberra sittings

• 13 February – Special leave

• 2 March to 12 March – Canberra sittings

• 13 March – Special leave

• 7 April to 16 April – Canberra sittings

• 17 April – Special Leave

• 4 May to 14 May – Canberra sittings

• 15 May – Special leave

• 9 June to 18 June – Canberra sittings

• 19 June – Special leave

FEDERAL COURT NEWS

Federal Circuit Court Rule Amendments

The Federal Circuit Court Amendment (2014 Measures No. 1) Rules 2014 No. 151 (Cth) 
has amended the Federal Circuit Court Rules 2001 No. 195 (Cth). The most important 
revisions are those relating to costs of show cause applications in migration proceedings. 
There is a minor change to the submitting notice procedure and some family law related 
changes. 

Other rules amendments include:

•  the genuine steps statement is now limited to no more than two pages (which is 
the same limit that currently applies in Federal Court): subrules 4.09(2) and 4.10(2);

•  three new rules have been added to rule 44.15 in relation to costs when an 
applicant files a notice of discontinuance of an application for a show cause in 
migration proceedings. This is intended to facilitate a claim for costs in a show 
cause migration proceeding where a notice of discontinuance has been filed, 
without the need to file a separate costs application;

•  the new subrule 44.15(3) provides that a respondent will be required to serve a 
sealed copy of a bill of costs in accordance with a new approved form of bill of 
cost;

•  Rule 12.01 of the Federal Court Rules (submitting notice) now applies in Part 2 of 
Schedule 3 (use Form 29); and 

• Increased rates of costs are provided in Schedule 1.
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http://my.lawlex.com.au/index.asp?pact=coredoc&nav=col&cid=149646
http://my.lawlex.com.au/index.asp?pact=coredoc&nav=col&cid=56765
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The Federal Court has made available a revised Guide to Discretionary Items in Bills of 
Costs which came into effect on 1 October 2014. The Guide provides information on the 
exercise of a Taxing Officer’s discretion in relation to claims made for copies, perusal and 
general care and conduct under Schedule 3 [to] the Federal Court Rules 2011 No. 134 
(Cth).

The Guide notes the starting point of “the obligation of parties and their lawyers to 
conduct proceedings in the Court consistently with the overarching purpose of civil 
practice and procedure”, which “includes the use of the most inexpensive and efficient 
practices reasonably available”.

The Guide also notes: “In exercising the discretion inherent in the “fair and reasonable” 
test, as well those arising under rules 40.30 and 40.31 of the FCR 2011, a taxing officer 
will consider the cost effectiveness of approaches adopted. Less efficient practices (for 
example a clerk attending at the Registry to present a document for filing rather than 
lodging it online through eLodgment) may result in a reduction in the amounts allowed 
for the relevant items and/or a reduction in any loading for skill, care and responsibility”.

Federal Court Practice Notes replaced

 •  Practice Note CM 3: Consent Orders in Proceedings Involving A Federal Tribunal, 
issued on 1 August 2011, has been revoked and substituted by a new Practice Note 
from 3 September 2014. 

 •  Practice Note CM 20: Ex Parte Applications for Substituted Service in Bankruptcy 
Proceedings And Applications for Examination Summonses under Section 81 
Bankruptcy Act 1966 and s 596A and 596B Corporations Act 2001, issued on 
12 April 2013 has been revoked and substituted by a new Practice Note from 3 
September 2014. 

There have also been updates to the following General Practice Notes on 3 September 
2014:

• GEN 1: Court sittings and Registry hours

• GEN 2: Documents

• GEN 3: Use of Court forms

Queensland Registry – New Administrative Notice (October 2014) 

Administrative Notice QLD 7: Applications concerning schemes of arrangement under 
the Corporations Act 2001 (Cth) (8 October 2014)

Administrative Notice QLD 7 “advises the profession of the administrative arrangements 
in the Queensland District Registry of the Court for the handling of all applications 
relating to schemes of arrangement under Part 5.1 of the Corporations Act 2001 (Cth)”. 
All matters concerning schemes of arrangement will be assigned to either Dowsett J or 
Greenwood J. The matters will be assigned in rotation.

Federal Court’s Electronic Court File (ECF)

The Federal Court has made available the latest edition of its Practice News (undated), 
which contains information about electronic court files in the Court.

2015 Full Court of the Federal Court sitting days

As noted in the previous Chapter III, the sitting days of the Full Court in 2015 are the 
following: 

• 9 February – 6 March 2015 

• 4 – 29 May 2015 

• 3 – 25 August 2015 

• 2 – 27 November 2015

http://www.fedcourt.gov.au/forms-and-fees/legal-costs/bills-of-costs
http://www.fedcourt.gov.au/forms-and-fees/legal-costs/bills-of-costs
http://my.lawlex.com.au/index.asp?pact=coredoc&nav=col&cid=125286
http://my.lawlex.com.au/index.asp?pact=coredoc&nav=col&cid=125286
http://wwwhttp:/www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cm3.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cm3
http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/cm20
http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gen1
http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gen2s
http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gen3
http://www.fedcourt.gov.au/law-and-practice/practice-documents/administrative-notices/qld7
http://www.fedcourt.gov.au/law-and-practice/electronic-court-file


WELCOME

SECTION NEWS

HIGH  
COURT NEWS

FEDERAL
COURT NEWS

FEATURE  
ARTICLE ONE

AAT NEWS

NNTT NEWS

FEATURE  
ARTICLE TWO

CASE NOTES

SEMINARS & 
PUBLICATIONS

MEET YOUR 
SECTION 
EXECUTIVE

CONTACTS

F
E

A
T

U
R

E
A

R
T

IC
L

E
one FEDERAL COURT INTRODUCES NEW NATIONAL  

COURT FRAMEWORK 
by Ian Bloemendal, Executive Member

The Chief Justice of the Federal Court of Australia, the Hon James Allsop AO, has been 
visiting the various Registries of the Court to discuss with practitioners a range of changes 
to the operation of the Court which will come into effect in early 2015. The changes 
aim to “ensure continued efficiency within the court and to reinvigorate effective case 
management”, to eliminate unnecessary process-driven costs, and to develop and 
encourage thought and imagination in case management, within a broad, consistent 
Federal Court national framework. The Court’s implementation of a national framework 
will be of particular interest to practitioners in the competition / intellectual property / 
commercial / corporate / insolvency jurisdictions of the Court. 

If you are interested in understanding how this reform may assist costs reduction, a recent 
speech by the Chief Justice, Judicial case management and the problem of costs is 
instructive. 

Some of the key points delivered to practitioners by Chief Justice Allsop included an 
informal reorganisation of the Federal Court into eight ‘national courts’ for greater 
uniformity between Registries ie similar to specialist lists, such as, company and 
commercial, admiralty, native title etc. Full details as to how this will be allocated across 
the different registries has not yet emerged, but clearly the intention behind the re-
structure is to ensure that those judges with interest and expertise in the relevant subject 
matter are allocated cases in the proposed specialised lists. The proposal is that the 
following national practice ‘lists’ will be created:

1. Administrative, Constitutional Law and Human Rights

2. Native Title

3. Commercial and Company – from December 2014.

4. Taxation

5. Intellectual Property

6. Industrial Relations and Labour

7. Admiralty and Maritime; and

8. Criminal Cartel Trials

The national practice sub-areas will include:

Intellectual Property 

 • Patents and associated statutes

 • Trademarks

 • Copyright and industrial design; and

Commercial and company 

 • Commercial

 • Company

 • Insolvency, corporate and personal bankruptcy

 • Regulator and consumer protection

 • Competition (anti-trust and access)

 • International commercial arbitration

A General List will deal with matters that do not fall within the eight specialist categories.

Each list will be headed by the appointed ‘responsible judge’ and judges will be allocated 
to each list (possibly each judge being allocated to several but not all lists).

Allocation to the lists will be implemented centrally and not through each registry as 
currently happens (raising the possibility that more judges will attend to interstate matters).

While a docket system will remain, it will be administered differently, including a deferral of 
some case management duties to registrars by list judges. 

The reforms are intended to acknowledge some of the difficulties of the 20 year 
old docket system, including national inconsistency between registries and also 
inconsistencies arising from the emergence of individual judge-branded case 
management preferences.

Registrars will take on a more proactive role in case managing matters especially at times 
falling in between the list judge managed formal directions hearings and scheduling 
conferences. These duties may include contacting parties to see how they are going and 
if any significant roadblocks have arisen, for instance, with discovery. In appropriate cases, 
this may lead to the registrar requesting parties to adjourn for mediation.CHAPTER III – SUMMER 2014-15
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http://www.fedcourt.gov.au/publications/judges-speeches/chief-justice-allsop/allsop-cj-20140909
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•  Where possible, and at the initial scheduling conference (5–6 weeks after filing), 
the judge will set down the matter for hearing within 6 months of the initial 
scheduling conference. 

•  Judgments are to be delivered within 3–6 months of the hearing (if longer, the 
Court will inform the parties when they may expect to receive judgment).

•  The Court will encourage lump sum or apportioned costs orders at the time of 
judgment (or at the least, recommend a streamlined taxation process along with 
ADR to resolve any costs issues).

•  Duty judges will be kept broadly as they are. However, for a specialist matter, 
it is more likely that the duty judge will refer the matter to one of the specialist 
judges. Whatever happens, urgent matters will be dealt with.

Practice Notes and consultation 

The Court will be issuing new practice notes, commencing with a new central practice 
note. There will then be separate practice notes for each of the 8 ‘national courts’ (still to 
be drafted). Practice notes will be less focussed on process. 

It is anticipated that the central practice note will encourage people to think about what 
needs to be done, i.e. rather than providing a prescriptive list of what must be done.

It is proposed that the company and commercial list will start in December, with others 
to follow in about April 2015.

The next steps include consulting further with the judges and with the profession. 

CHAPTER III – SUMMER 2014-15
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ADMINISTRATIVE APPEALS  
TRIBUNAL (AAT) NEWS

NATIONAL NATIVE TITLE  
TRIBUNAL (NNTT) NEWS

On 3 December 2014 the Attorney-General, the Hon Senator Brandis, introduced the 
Tribunals Amalgamation Bill 2014 to the Senate. 

The Law Council has previously expressed concern that the amalgamation of the 
Tribunals could result in a loss or dilution of specialist skills, and adversely impact on the 
rights of applicants. The Law Council’s submission is here.

The President of the Native Title Tribunal, Ms Raelene Webb QC, is a joint recipient of the 
2014 Law Council of Australia President’s Medal. 

The President’s Medal is an annual award that recognises an Australian lawyer’s 
outstanding contribution to the legal profession and those that might seek to join its 
ranks.

Ms Webb was nominated by the New South Wales Bar for her extraordinary leadership 
within the legal profession, contribution to Constitutional and Native Title Law issues, 
and contribution to women in the law and reconciliation for all Australians. 

In presenting the award to Ms Webb, Mr Colbran noted she was an exceptional lawyer 
and one of the leading native title silks in Australia. 

“Over two decades Ms Webb has remained one of very few women who has addressed 
the High Court on a regular basis from the central rostrum and is possibly the only 
woman to have done so continuously for this period. 

“Ms Webb is well known within the Law Council family and has made an extraordinary 
contribution through her work, including her leadership in the development of the Law 
Council’s first Reconciliation Action Plan,” Mr Colbran said. 

Ms Webb has also served as President of the Northern Territory Bar Association from 
2009 to 2012 and as Treasurer and Vice-President of the Australian Bar Association. 

In accepting the Medal, Ms Webb said she felt honoured and privileged to receive the 
award jointly with the Honourable Geoffrey Eames AM QC. Mr Eames was nominated to 
receive the award by the Victorian Bar in recognition of his longstanding commitment 
to making a difference in the law and in particular in its application to the Australian 
Indigenous community. In awarding the Medal, Mr Colbran also referred to Mr Eames’ 
service as Chief Justice of Nauru.

Further information on the President’s Medal is available on the Law Council of Australia 
website.

http://www.lawcouncil.asn.au/ILS/images/pdfs/2014_07_11_-_Tribunals_Amalgamation.pdf
http://www.lawcouncil.asn.au/lawcouncil/index.php/about-the-law-council-of-australia/awards/presidents-medal
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two ‘HELPFUL HARRY? DUTY TO ASSIST –  

THE VIEW OF A FORMER TRIBUNAL 
MEMBER’

By Robin Creyke, Professor Law, ANU College of Law1

History of helpful Harry-ism/Harriet-ism 

Two significant amendments were made to the 
Administrative Appeals Tribunal Act 1975 (Cth) in 2005: 
s 33(1AA) 2 which required the person who made the 
decision to use their ‘best endeavours’ to assist the 
Tribunal in its review function; and s 37(1)(b) which 
required decision makers to provide the tribunal with all 
documents relevant to the review. The choice is to be 
tested objectively, not according to the opinion of the 
decision-maker. The provisions are closely aligned with 
similar obligations in the Model Litigant Principles.

In combination the amending provisions indicated that decision-makers must regard 
themselves as partners with the tribunal in its role of dispute resolution, part of the team 
designed to bring a dispute to its conclusion in an efficient manner; the obligation is 
on the agency since it is better equipped to obtain and provide information and has 
a better understanding of tribunal processes than an applicant; and there was to be a 
focus on cooperation, not adversarial behaviour, in resolving the matter. Underpinning 
the amendments was the need ‘to improve the capacity of the … Tribunal to manage its 
workload and to make the operation of the Tribunal more efficient’.3

Behind these injunctions are two concepts: the public good; and an imbalance in power 
and resources. As Heydon J said quite recently of the allied Model Litigant Principles: 

… the government’s ‘powers are exercised for the public good. It has no 
legitimate private interest in the performance of its functions. And often 
it is larger and has access to greater resources than private litigants. 
Hence it must act as a moral exemplar’.4

In so saying he illustrated the longevity of these notions. They owe their origin to the 
well-known quote from the Melbourne Steamship case, in which Griffith CJ referred to 
the ‘old-fashioned traditional, and almost instinctive, standard of fair play to be observed 
by the Crown in dealing with subjects’.5

It is also important to note that although aligned with the Model Litigant Principles, the 
’best endeavours’ obligation has unique features. Unlike the Model Litigant Policy which 
is directed to the attitude of the Commonwealth and its agencies to their opponents, the 
best endeavours principle is directed to their attitude to the Tribunal.6

Genesis

The genesis of the duty to assist notion may have arisen in the late 1980s, not 
surprisingly, in the context of veterans’ claims. There was a spate of decisions concerning 
denial of jurisdiction to hear a matter due to the lodgement of applications for review of 
decisions by the Veterans’ Review Board with the Department of Veterans’ Affairs rather 
than the Tribunal.7 When the application reached the Tribunal, it was out of time.8 At issue 
was whether the Department had a duty to forward the application to the Tribunal. 

The upshot of decisions on the issue by the Tribunal and the Federal Court was that the 
Department was not the agent, either express or implied, of the Tribunal.9 That view was 
qualified by a more insightful view on the part of Deputy President Thompson who said: 

‘the Department undoubtedly has a duty to assist [applicants] more 
actively, as required by the circumstances of the individual case and not 
simply to write letters to them informing of their rights and thereafter to 
remain passive’.10 

1   This article is a presentation to the Hot Topics in Commonwealth Compensation event in May and 
December hosted by the Section’s Commonwealth Compensation and Employment Law Committee.

2   Administrative Appeals Tribunal Act 1975 (Cth) (AAT Act) s 33(1AA): In a proceeding before the Tribunal for 
a review of a decision, the person who made the decision must use his or her best endeavours to assist 
the tribunal to make its decision in relation to the proceeding.

3   Parliamentary Library ‘Administrative Appeals Tribunal Amendment Bill 2004’ Bills Digest No 54, 2004-05, 
1.

4   Australian Securities and Investments Commission v Hellicar [2012] HCA 17 at [239] per Heydon J.
5  Melbourne Steamship Co Ltd v Moorehead (1912) 15 CLR 333 at 342 per Griffith CJ. 
6   The Hon Garry Downes AM ‘Government Agencies as Respondents in the Administrative Appeals Tribunal’ 

paper delivered to the Australian Government Solicitor Government Law Group, 3 February 2005, [32].
7   Re Fletcher and Repatriation Commission (unreported, Decision No 9271, 20; Re Davidson and 

Repatriation Commission (1991) 13 AAR 195; Roberts v Repatriation Commission (1992) 16 AAR 559; Re 
Bennett and Repatriation Commission (1994) 36 ALD 707

8   Administrative Appeals Tribunal Act 1975 (Cth) s 29, as modified by Veterans’ Entitlements Act 1986 (Cth) 
s 176(4).

9   Roberts v Repatriation Commission (1992) 16 AAR 559; Re Davidson and Repatriation Commission (1991) 
13 AAR 195 at [36]–[37].

10  Id at 198.
CHAPTER III – SUMMER 2014-15

PAGE 9



WELCOME

SECTION NEWS

HIGH  
COURT NEWS

FEDERAL
COURT NEWS

FEATURE  
ARTICLE ONE

AAT NEWS

NNTT NEWS

FEATURE  
ARTICLE TWO

CASE NOTES

SEMINARS & 
PUBLICATIONS

MEET YOUR 
SECTION 
EXECUTIVE

CONTACTS

F
E

A
T

U
R

E
A

R
T

IC
L

E
two As he went on many veterans ‘lack communication skills and experience or reading and 

acting upon written instructions’. The suggestion of a duty in these terms was a pointer 
to a duty to assist, a development bolstered by the general duty of good administration, 
an obligation which has emerged in more recent times.11 

Whatever its genesis, the duty to assist was recommended by the Australian Law Reform 
Commission in its Managing Justice report in 1999 in the terms that: 

The federal Attorney-General should specify in the model litigant 
obligations, set down in legal services directions under the Judiciary Act 
1903 (Cth), that agencies and agency representatives in the conduct of 
federal review tribunal proceedings have duties to assist the tribunal to 
reach its decision.12

The recommendation then emerged in discussions about the Administrative Review 
Tribunal (ART) proposal in 2000 in a provision of the ART Bills that required agencies to 
‘use … best endeavours in assisting’ the Tribunal. This was to indicate that a decision-
maker who participated in the tribunal process ‘Must not behave in an adversarial 
manner and defend the decision’.13 The provision also suggested a renewed focus on the 
Tribunal’s inquisitorial orientation. 

However, while it is often said that the Tribunal is an inquisitorial body, it is because of the 
limitations on the Tribunal’s powers to be inquisitorial that the best endeavours obligation 
on the agency is important. As the Tribunal has commented, it - 

 … has been given very limited powers to obtain material. The Tribunal 
is not given powers of investigation. It has the power to summons 
documents and persons to give evidence, the power to require the 
decision-maker to produce documents in limited circumstances under 
s 37 of the AAT Act and the power to give directions to the parties 
under s 33 of the legislation. These are no broader than the powers 
given to the Federal Court to issue subpoenas and give directions.14

This was recognised by Gyles J who said in Harris v Secretary, Department of 
Employment and Workplace Relations a difference between the Tribunal and the Federal 
Court is the injunction in s 33(1AA) which emphasises the fact that the Tribunal’s function 
was at the inquisitorial end of the adversarial-inquisitorial spectrum. 

However, as Forgie DP has said: 

Whether this obligation can be interpreted as a duty to respond to a 
direction by the Tribunal to conduct further investigations is a moot 
point. As any Tribunal member who has encouraged a decision-maker 
to spend money on a further report or time or money on further 
investigations that it does not think are relevant will attest, only the 
most persuasive member will succeed. Whether the Tribunal has any 
true power under s 33(1AA) is a moot point as is the issue whether s 33 
(1AA) can of itself make what would otherwise be seen as adversarial 
proceedings into inquisitorial.15 

Whatever the merits of this debate, the duty to assist has merit. 

[A]gency participation can be of considerable assistance to a review 
tribunal, particularly in relation to fact finding, identification of the 
relevant law, in examining witnesses and, where appropriate, making 
submissions.16

And the Tribunal has relied on the obligation to direct an agency to pay for and provide 
medical or other evidence, or to obtain information from third parties, if that is needed to 
enable the Tribunal to perform its statutory function.17 

Other examples of its use were provided by a former president of the Tribunal:

•  In a broadcasting or television licence hearing the respondent or authority might 
provide demographic evidence not available to the applicant which is not part of 
the respondent’s case but is part of the applicant’s case.

•  In an aviation matter the respondent authority might provide specialist evidence 
relating to matters not available to the applicant even though they assist the 
applicant.

•  In a security appeal, particularly where the applicant is not permitted to be present, 
the respondent should virtually adopt the role of counsel assisting and actively 
present evidence on all issues, particularly where this is requested by the Tribunal. 

11  Commonwealth Ombudsman ‘Ten principles for good administration’, Fact Sheet 5 (2009). 
12   Australian Law Reform Commission Managing Justice: A review of the federal civil justice system Report 

89 (1999) rec 121. 
13   K Del Villar ‘Administrative Review Tribunal Bill 2000’, Bills Digest, No 40, Parliamentary Library, Canberra 

2000–2001, 13–14.
14  Re Kumar and Minister for Immigration and Citizenship (2007) 107 ALD 178 at [100]. 
15  Id at [101].
16   Australian Law Reform Commission Managing Justice: A review of the federal civil justice system Report 

89 (1999) [9.68]. 
17  Re Phung and Minister for Immigration and Citizenship [2007] AATA 1319 per Jarvis DP. 
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arisen by the decision-maker but which the Tribunal considers to be relevant the 
respondent should present that material.

•  In a Veterans claim the respondent will present material both favourable and 
unfavourable to the applicant to which the applicant does not have access.

•  In a Comcare case where the respondent has material not favourable to the 
respondent but not available to the applicant the material will be presented.

•  In every case the object of the respondent should be to assist the Tribunal 
in coming to the correct or preferable decision and not to ‘win’ or uphold a 
doubtful decision.18

And breach of the duty to assist may be met by sanctions, if key documents are not 
provided.19 However, at this point, there is a need to return to Harry and the duty to assist. 

Who is Harry?

The two provisions – s 33(1AA) and s 37(1)(b) – impose the obligation to assist on ‘the 
person who made the decision’, the decision-maker. That description does not absolve 
others in the agency from also being subject to its injunction. ‘The decision-maker’ is 
a proxy for the agency as a whole. But this does not just mean officials. The term also 
encompasses those who act as agents on behalf of the agency, particularly solicitors and 
counsel. So the obligation is on the agency directly, and by extension, the agency’s legal 
representatives.

That extension in turn covers not just the individual who has the brief, or the file, but all 
those part of the team who are providing support within the agency, the chambers or the 
firm. They too can be taken to have an obligation to assist, whether it be in the correct 
passing on of documents or telephone messages about matters at the Tribunal, or the 
willingness to familiarise themselves with the issues in a file to ensure that matters under 
way are attended to in the absence of the officer, the barrister, or while the practitioner is 
in court or on leave. 

Who is Harry helping?

The obligation may be on agencies and their legal representatives and support staff, 
but to whom is the obligation directed? The provisions in the Legal Services Directions 
which are aligned with s 33(1AA) are principally directed at those involved in litigation. At 
first sight, ‘the proceedings’ could also be referring solely to the hearing at the Tribunal. 
Traditionally, this was seen as the end to which procedures to manage matters lodged at 
the Tribunal were designed. 

That view is at odds with the actual operation and performance of the Tribunal. From 
its inception, the figures have shown that only about one in five matters lodged at the 
Tribunal actually results in a hearing by a member or members. This picture is not the 
common perception of what the Tribunal is about, but that view should be dispelled.

Those in the engine room of the Tribunal are not its members. It is conference registrars 
who perform the bulk of the Tribunal’s work. It is they who spend more time with the 
parties and their representatives. Between half and two-thirds of the matters lodged at the 
Tribunal, excluding those applications withdrawn or dismissed, are finalised by consent 
and this outcome will, for the most part, have been reached by a conference registrar.20 
It is also the conference registrar who is most often involved in the Tribunal’s dispute 
resolution role. 

This is now reflected in the Tribunal’s publications. The most recent iteration of the 
Tribunal’s Strategic Plan 2014–2017 has a noticeable change in emphasis. The current 
Strategic Plan states that the Tribunal’s mission is ‘To undertake high-quality independent 
merits review … through the use of alternative dispute resolution processes and 
hearings’. The order in which those two functions are listed is significant. Instead of 
hearings being the prime locus of dispute resolution, the document acknowledges that 
primary recognition should be given to dispute resolution generally, not to hearings. 

So when Harry is thinking about the audience for his helpful actions, he should mostly be 
focusing attention on how best to help the Tribunal’s conference registrars. Indeed, many 
of the helpful hints for Harry which have been provided or which follow are designed to 
assist those at the pre-hearing stage of the Tribunal’s processes. Help at that point will, in 
practice, assist the Tribunal at all steps in its processes, including a hearing. 

Helpful hints for Harry

The following suggestions should not be seen as indicating general criticism of the 
profession or of others. Rather they are designed to fulfil my brief for this seminar, and 
will raise matters which will generally be familiar to you. 

18   The Hon Garry Downes AM ‘Government Agencies as Respondents in the Administrative Appeals Tribunal’ 
paper delivered to the Australian Government Solicitor Government Law Group, 3 February 2005, [21]–
[27].

19  LVR (WA) Pty Ltd v Administrative Appeals Tribunal [2012] FCAFC 90.
20 Administrative Appeals Tribunal Annual reports. 
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two The structure of the comments reflects a recommendation contained in the recent draft 

report of the Productivity Commission, Access to Justice Arrangements (April 2014), 
which notes: ‘In cases where representation might genuinely be required, there should 
be requirements on representatives to support the objectives of the tribunals in which 
they appear’.21 The objectives of the Tribunal are to be ‘fair, just, economical, informal 
and quick’.22 So the suggestion by the Productivity Commission is that Harry should bear 
these injunctions in mind when seeking to assist the Tribunal. 

Helping the Tribunal be informal

This injunction applies particularly to hearings. While there will continue to be a need 
for a degree of formality for some Tribunal matters, the trend is away from formality in 
its processes. That trend is being encouraged by the need to assist the severely disabled 
applicants who are beginning to use the Tribunal to challenge decisions made by the 
National Disability Insurance Agency. Hearing rooms and Tribunal premises are being 
designed to encourage more interactive communications and to be more accessible to 
these applicants. This will become even more apparent with the move of premises, within 
the next two years, of five of the Tribunals’ registries. These new premises will reflect the 
intention to make the Tribunal generally more user friendly and for the Tribunal to present 
an appearance which matches its flexibility in managing its business. 

Practitioners and parties will be encouraged by these changes to change their behaviour 
accordingly. They emphasise that tribunals are different from courts and practitioners’ 
behaviour should reflect this. Formalities such as bowing, standing, and knocking on 
doors are generally unnecessary. Their absence does not detract from the necessary 
level of solemnity appropriate to most of the disputes being resolved at the Tribunal.23

A former President of the Tribunal, Justice Downes, is quoted in the Access to Justice 
draft report as saying ‘I still see the surprise on the face of counsel when I reject a 
question that has not been objected to [by counsel], or tell counsel that I will admit 
evidence’ which might not be admissible if the issue arose in a court. 24

These remarks indicate that Harry needs to remember that the rules of evidence do not 
apply in the Tribunal.25 I have had an experienced barrister quoting the Evidence Act 1995 
(Cth) in support of an objection he made when that Act specifically exempts tribunals 
from its coverage.26 Harry should not follow suit. 

That is not to say that the Tribunal has no procedure or rules to guide it. Some processes 
are essential. In the absence of some ordered process, as counsel in Re Golem Transport 
Accident Commission ‘trenchantly observed’: ‘Some procedure, some order of receiving 
evidence, must be established or we will all simply sit looking at each other in silence’.27 
The practical issues include providing for the commencement and the end to the receipt 
of evidence. 

However, there is a difference between the detailed evidential rules required for 
adversarial proceedings and those required for an orderly process. For these, the 
relevance and fairness principles, not the Evidence Act, coupled with the Tribunal’s 
General Direction, Directions in specific areas, and its Guidelines, are sufficient for 
managing its processes. 

Helping the Tribunal be quick

The requirement for the Tribunal to be ‘quick’ is an area in which assistance can be 
particularly valuable. That assistance is needed at all stages of the Tribunal’s processes. 
The obligation to assist goes to the degree of effort to find relevant documents for 
a matter by the agency. As DP Forgie said in Re Bienstein and Attorney-General 
(Commonwealth of Australia):28 

‘When filed … documents form a foundation of material which is 
built upon by the parties during their preparation for a conference, a 
directions hearing or for any mediation or conciliation process and, 
should the matter not be settled beforehand, a hearing’.29 

So the best endeavours effort of the agency is critical to the entire process of the matter 
within the Tribunal, and if relevant material is not produced in a timely fashion, it can 
jeopardise the results of all those processes, including the final hearing.

The timely preparation of matters also enables the Tribunal to comply with the standard 
timeframes for its processes. That requires practitioners to identify and summons 
material, make appropriate medical appointments, issue s 71 notices,30 and contact 

21  Id at 317.
22  Administrative Appeals Tribunal Act 1975 (Cth) s 2A.
23   Phillip Walker ‘The Obligation to Assist: Model Litigants in Administrative Appeals Tribunal Proceedings’ 

paper presented at a seminar in Canberra, 26 August 2009, 2. 
24  Id at 317. 
25  Administrative Appeals Tribunal Act 1975 (Cth) s 33(1)(c).
26  Evidence Act 1995 (Cth) s 4, Note 2.
27  Re Golem and Transport Accident Commission [2002] VCAT at (vii) on p 4. 
28  Re Bienstein and Attorney-General (Commonwealth of Australia) [2008] AATA 330.
29  Id at [11].
30   Safety, Rehabilitation and Compensation Act 1988 (Cth) s 71 – Comcare’s powers to summons material 

from other agencies or licensees. 
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two witnesses to obtain witness statements, and settle their times of appearance, within 

those standard time frames. It is irritating to have to postpone conferences or mediation 
sessions because insufficient time has been allowed to obtain expert evidence, or 
witnesses who might have been called are no longer available, or having been arranged, 
are no longer required. I recently conducted a hearing scheduled for four days which in 
fact took less than two. This was due to a late decision that scheduled witnesses need 
not appear. This would have entailed some level of dislocation to those witnesses no 
longer required.

It is not uncommon for conference registrars to be inconvenienced because of lengthy 
delays in obtaining instructions. This often inhibits the prompt finalisation of matters 
where a negotiated outcome is being arranged. Practitioners get to know, for example, 
which specialists will provide their reports in time, or have lengthy waiting lists for 
consultations. These delays can be guarded against with appropriate time management 
strategies, training of staff, and good planning. An advantage in adopting such strategies 
is that it avoids the need to spend time attending non-compliance hearings!

Helping the Tribunal be economic

If counsel is to be involved there are measurable efficiencies in having that involvement 
as early as possible. Significant savings can be achieved. I refer to the time for all those 
involved including the tribunal, in reading and preparing for a hearing; in the amount of 
waste paper engendered if no hearing eventuates; and the minimisation of time on the 
computer. There is much less keying in time if there is a pre-hearing settlement or at least 
a crystallisation of the issues and this is more likely to be achieved, if the agency first, and 
practitioners next, give early attention to a matter. There are also limits to the volume of 
waste paper which is required for fire-lighting, or can be used by the children of those 
involved. The wastefulness is particularly noticeable if the matter settles on the evening 
prior to, or on the first day of, the hearing. 

In Re Robinson and Repatriation Commission31 the Tribunal relied on s 33(1AA) to 
castigate counsel for the Repatriation Commission who had at ’20 to 11 this morning’, 
the day of the hearing, informed the other side that a concession earlier made in the 
statements of facts and contentions concerning the quantity of alcohol the applicant had 
consumed, was withdrawn. When criticised by the Tribunal, counsel’s response was ‘But 
this is common practice and the agency is not legally bound by what is in the Statement 
of Facts, Issues and Contentions’. 

Leaving aside the strict legalities, the unfairness affected the Tribunal, since it too could 
no longer rely on preparation done with the concession in mind. This was trial by 
ambush, not a form of proceeding supported by this form of behaviour. As a result of the 
change of approach, the Tribunal had no option but to adjourn the proceedings and relist 
the matter. It was a particularly egregious case because the applicant was ‘a frail, elderly, 
diabetic man, who was forced to attend the RSL, wait for three hours and then be told 
he had to come back another day’.

The agency has an obligation to act responsibly and professionally. As the Legal Services 
Directions provide, agencies and their legal representatives should ‘protect the public 
purse and avoid unnecessary costs by limiting the scope of legal proceedings without 
requiring the other party to prove facts’.  This can be facilitated if the agency and their 
representatives make an objective and realistic appraisal of matter as it progresses 
through the Tribunal. 

The practices of agencies and practitioners can ensure that matters travel smoothly and 
efficiently throughout the Tribunal process. Examples of the kinds of assistance they can 
afford the Tribunal are well-known but worth repeating. 

 •  Are the documents required for the Tribunal (the s 37 documents) adequately 
prepared and presented? It can be wasteful of time if the documents are not 
properly paginated, or confusing, if they have been paginated for another 
purpose on one part of a page, and for the Tribunal’s purpose on another. 

 •  Is there an index which is accurate and informative and does not bundle 
together swatches of materials under one ‘T’ number?

 •  Is all the evidence provided in plenty of time for it to be read, understood, 
and placed in files in an ordered fashion? 

 •  Has an attempt been made to provide an agreed statement of facts which 
accords with the evidence?

Attention to such matters of administration is a welcome illustration of compliance with 
the duty to assist.

31  Re Robinson and Repatriation Commission [2010] AATA 617.
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It is a common complaint of applicants that there are documents which they know exist 
and which are missing from the Tribunal documents provided under s 37 of the Act. The 
duty to assist supports the need to provide all documents, applying an objective standard, 
which are relevant. 

Section 37(1)(b) does not require an agency to lodge with the Tribunal every document 
or part of a document. It is only those documents which are in their possession and 
that are relevant to the review of the decision which are required to be lodged. If 
evidence is missing and is relevant, given the statutory powers on individual agencies, 
including Comcare, to obtain such information, that body should be the front-line for its 
production, according to s 33(1AA). 

Conversely, it would be of equal assistance, if a senior official or practitioner was also 
made responsible for checking the relevance of documents when ‘everything and the 
kitchen sink’ are thrown in! Judicious pruning could avoid significant time spent trawling 
through email chains which have no remote connection to the matter, or large numbers 
of documents with standard attachments replicated in the file of material provided to the 
Tribunal. Inevitably these documents are compiled by junior employees but the absence 
of oversight by more senior members of the agency or firm is often apparent when the 
Tribunal comes to use the bundle of material. Much angst and time could be saved if a 
senior official took responsibility for monitoring the choice of such documents.

Is Harry ready? Educating Harry

Being equipped to respond to the duty to assist requires that agencies and their 
representatives be adequately trained for this aspect of their professional duties. 
Reinforcing this suggestion is a recommendation in the Productivity Commission’s recent 
draft Report:

10.2 Legal and other professional representatives should be required to 
have an understanding about the nature of tribunal processes and assist 
tribunals in achieving objectives of being fair, just, economical, informal 
and quick. Legislation should establish powers that enable tribunals 
to enforce this, including but not limited to tribunals being able to 
make costs orders against parties and their representatives that do not 
advance tribunal objectives.32

In other words, a better understanding of what tribunals are for, and how they go about 
their functions, would assist practitioners and others in meeting their duty to assist and 
would avoid possible sanctions for breach. 

What does that mean in practice? If more than half the Tribunal’s business is conducted 
in conferences and other facilitative dispute resolution procedures, practitioners need to 
be trained in those process models. As one conference registrar said to me: ‘I do wish 
firms would not use practitioners who have had no ADR training to run conferences and 
participate in mediation’. 

The finalisation of 80 per cent or more of matters through the various dispute 
resolution models available at the Tribunal highlights the non-adversarial nature of the 
preponderance of Tribunal processes. So in dealing with the Tribunal, practitioners and 
others should be prepared to leave their adversarial training and predisposition at the 
Tribunal door and to embrace new approaches and skills. That requires that they be 
trained instead in the more co-operative processes required to assist the Tribunal to 
reach the correct or preferable decision. This requires education about the differences 
in evidential rules, as well as the distinct style and process models which apply to the 
Tribunal as compared with a court. 

Handling the self-represented litigant

Another facet of Harry’s education is the need to be trained to deal with the self-
represented litigant. A recent article noted that ‘The numbers of self-represented litigants 
… appearing in courts and tribunals is inexorably growing as our economy slows and 
legal aid cuts bite’.33 Research published in 2012 confirms the significant increase in the 
number of self-represented litigants appearing at the Tribunal and in Courts. These were 
estimated to be ‘between 17 and 93 per cent, depending upon the jurisdiction, nature of 
the case and availability of legal aid’.34 

This phenomenon is apparent at the Tribunal and there are consequences for those 
involved in Tribunal processes. In such cases, in line with the best endeavours principle, 
the agency will often be required to take on a heavier administrative, advice and cost 
burden. This is where the greater experience and better resources of the agency come 
into play.

32   Productivity Commission, Draft Report Access to Justice Arrangements (2014) (Access to Justice draft 
report), 318. 

33  Michelle Sharpe ‘Dealing with a self-represented litigant’ (2014) 88 Law Institute Journal (Victoria) 54.  
34   E Richardson, T Sourdin and N Wallace Self-Represented Litigants: Gathering Useful Information Final 

Report (2012) at VIII. 
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This element of the obligation was a matter of concern within the profession when 
s 33(1AA) was first introduced. The Australian Government Solicitor (AGS) noted that 
s 33(1AA) ‘may raise difficult questions of approach, with time and resource implications’, 
and that the new obligations are ‘not intended to place any obligations on the decision 
maker that are the responsibility or obligation of the applicant’.35

More recently, a prominent member of the local bar in the ACT pointed out that the duty 
to assist ‘does not prevent a full and proper testing of an applicant’s case, both on fact 
and law’. Nor does it require Commonwealth agencies to yield ‘to unwarranted claims 
and demands by both applicants and the AAT’. As he said: ‘The duty to assist does not 
make the Commonwealth the hand-maiden of the Tribunal or applicants’.36 The Legal 
Services Directions acknowledge that agencies and their representatives have a role to 
act ‘firmly and properly to protect and argue for the Commonwealth’s interests’.37

So much can be accepted. The duty to assist does not mean that agencies and their 
representatives are not entitled to test claims being brought, and indeed to do so 
vigorously. Nor does the duty to assist mean that agencies and their representatives 
should be overly generous with public monies. The public interest of the Commonwealth 
includes protecting the nation’s revenue and not unnecessarily burdening the public 
purse, an obligation being monitored closely by those concerned at the expansion in the 
Commonwealth’s costs of providing legal services. 

At the same time, a self-represented litigant is often self-represented for financial reasons. 
In such a situation, there may be advantages in the agency meeting costs on the person’s 
behalf. For example if an issue arose about whether the person had a genetically caused 
psychiatric condition which may be unnecessarily prolonging the person’s recovery 
from an employment-related physical condition, and the person is unwilling to pay for 
a psychiatric report, there may be longer term financial advantage for the agency if 
the Commonwealth arranges for and pays the cost of that psychiatrist to test whether 
the prolongation of the person’s physical condition is attributable to the psychiatric 
condition, rather than to work.

Agencies already often shoulder the burden of the preparation of documentation 
such as the statement of facts, issues and contentions in cases where the applicant is 
unrepresented. But in addition, they may need to be prepared to provide practical help to 
applicants, by explaining the processes, including the order of calling witnesses, how to 
address the Tribunal, and that the applicant can raise objections or seek guidance about 
these matters from the Tribunal itself. 

In a recent hearing, in which an applicant, an intelligent woman, was appearing on 
her own behalf, it was clear she was out of her depth in being able to manage several 
days of hearings with a number of expert witnesses. To his credit, counsel for Comcare 
provided a subtle and appropriate level of assistance, during and prior to the hearing. 
He deliberately modelled how to examine and cross-examine. His efforts were effective 
since it was noticeable that the applicant emulated his language and approach when she 
in turn undertook those tasks. This did not compromise his position in representing the 
Commonwealth, while at the same time, it was patently useful to the applicant. 

Characteristics of self-represented applicant

There appears to be a growing number of self-represented persons with attitudes and 
sensitivities out of the norm who are bringing matters to the Tribunal. Practitioners should 
be alert to the advent of such a person and should receive training in how to handle 
situations involving such persons. 

It is undeniable that self-represented applicants are often at a grave disadvantage 
in tribunal proceedings. They lack the professional skill, ability and objectivity of 
practitioners, and their familiarity with and greater ease in the processes of the Tribunal. 
Courts and Tribunals can help by drawing up guidelines to assist such persons.38 But so 
too, can the profession assist in its dealings with such persons, by providing judicious 
assistance and practical advice. 

In a recent matter, an applicant complained of lack of impartiality on the part of the 
Tribunal because the practitioner had been asked to be the first to provide a statement of 
facts, issues and contentions. This is a practice designed to assist that person. However, 
on this occasion, it backfired. Had his potential sensitivity been appreciated earlier, 
perhaps the applicant could have been asked how he would have liked to proceed, thus 
avoiding a prolongation of the matter. 

The person also complained that the practitioners and the conference registrar were 
in the conference room prior to his arrival. In his eyes this put him at a disadvantage 
since it indicated an existing relationship between the practitioner and the Tribunal from 
which he was excluded. Paranoia of this kind may be hard to guard against but can be 
minimised with more careful attention to the need for a perception of fair process. 

35  Australian Government Solicitor (AGS) Express Law – fast track information for clients, 20 May 20053.  
36   Philip Walker ‘Issues in Proceedings – the Bar’, The Obligation to Assist: Model Litigants in Administrative 

Appeals Tribunal Proceedings, seminar, Canberra 26 August 2009, 2.
37  Id at [12.240].
38   Re F: Litigants in Person Guidelines (2001) 27 FLR 189, in which the Full Court of the Family Court 

enunciated a non-exhaustive set of guidelines for dealing with self-represented litigants.
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often bombard the tribunal and the agency with emails, provide large quantities of often 
irrelevant paper, and engage regularly in interlocutory proceedings. 

Agencies and their representatives can assist the Tribunal by helping identify such 
a person, by anticipating problems and guarding against them, by adopting an 
appropriately conciliatory approach, by offering practical assistance to the person 
where possible, and by a scrupulous attention to the proprieties. A tailored and sensitive 
approach can, at times, deflect some of the demands and help minimise grounds for 
complaint. 

The future for helpful Harry?

There is a future development with which Harry could assist. ‘Best endeavours’ is an 
indeterminate standard. There is merit in the recommendation of the Australian Law 
Reform Commission in its Managing Justice Discussion Paper that ‘the legal profession, 
review tribunals and representatives from the Office of Legal Services Coordination 
should work together to assist the profession to devise relevant practice standards for all 
practitioners representing clients before review tribunals’.39

I believe there are considerable advantages in implementing this recommendation. 
If Harry was minded to heed that suggestion, he would be acting in line with moves 
generally within government agencies to provide detailed guides to assist staff. 

 Harry could help by taking steps to provide a comparable document to assist 
practitioners with practical steps to meet the best endeavours injunction in 31(1AA). 
Although that proposal was not a recommendation in the Managing Justice report, it 
remains an achievable goal and one which would have significant benefit in teasing 
out the meaning of the obligation in s 33(1AA). I can only encourage Harry to take the 
initiative in encouraging the profession to undertake the task. The Tribunal would, I am 
sure, welcome such a move. 

39  Id at [12.241] and Proposal 12.21. 
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S CLIENT LEGAL PRIVILEGE
The Section is pleased to offer practitioners case notes on topical decisions concerning 
client legal privilege. These case notes are also accessible on the Law Council’s CLP 
Watch webpage at www.lawcouncil.asn.au/FEDLIT/index.php/clpwatch

This section reproduces the most recent casenotes.

ACCC v Coles Supermarkets Australia Pty Ltd [2014] FCA 45

(11 February 2014)

Implied waiver – correspondence with third parties – Disclosure of privileged 
communication

Background

The ACCC brought proceedings against Coles alleging false, misleading or deceptive 
conduct contrary to ss. 18, 29(1)(a) and 33 of the Australian Consumer Law (ACL) in 
relation to “freshly baked in-store” statements about “par baked” bread products.  The 
Court ordered that the trial would proceed by way of an Agreed Statement of Facts.  
Negotiations between the ACCC and Coles to attempt to agree facts broke down in 
relation to certain facts concerning baking processes undertaken by suppliers to Coles.  
The ACCC issued subpoenas to certain suppliers in order to resolve the factual dispute.  
The subpoenas sought documents describing the “par baking” process in categories 1 to 
3, but also, in category 4, any communication to Coles or to its solicitors, King Wood & 
Mallesons (KWM) relating to the “par baking” process.
Coles opposed the grant of leave to the ACCC to inspect the category 4 documents 
on the basis of legal professional privilege.  The ACCC argued that privilege in the 
documents had been waived by Coles.  In correspondence concerning the dispute as 
to the facts to be included in the Agreed Facts, by letter dated 19 November 2013 Coles 
stated that its suppliers had supplied certain information to Coles about the “par baking” 
process (the November letter).  The ACCC contended that the November letter waived 
any privilege in the communication between Coles and its suppliers in relation to that 
information.

Analysing the material

Her Honour, Mortimer J, inspected the documents for two purposes:
1.  The ACCC accepted that should the communications between Coles and its 

suppliers reveal matters relating to the conduct of the proceedings, such as 
litigation strategy, that information should be redacted or those documents 
withheld;

2.  Coles submitted that her Honour should examine the documents in order to 
determine whether the content of the communications had been disclosed to 
the ACCC during the course of the negotiations in relation to the Agreed Facts.

Her Honour also had careful regard to the course of the dispute as to the Agreed Facts as 
shown in the correspondence between Coles and the ACCC, and the various iterations 
of the Agreed Facts that were proposed, as this framed the nature of the disclosure made 
by Coles, and the purpose for which the ACCC sought the category 4 documents.

Consideration

As access to subpoenaed documents was a pre-trial application, the Common law rather 
than the Evidence Act 1995 (Cth) applied.1  The parties accepted that Mann v Carnell 
(1999) 201 CLR 1 set out the principles that determined whether legal professional 
privilege had been waived.  The ACCC accepted that it bore the onus of establishing that 
waiver had occurred in the circumstances.2  The question of waiver is one of fact and 
degree.3

The ACCC submitted that disclosure in the November letter was inconsistent with 
maintaining the privilege on the basis that:

1.  Category 4 of the subpoena sought documents with the same subject matter 
as discussed in the November letter.  Accordingly the November letter had 
disclosed the gist of that information.4

2.  By making the assertion in the November letter about information received from 
suppliers for inclusion in the Agreed Facts, similar to the process of pleading a 
material fact, Coles put that matter in issue as an element of its defence and 
opened up those matters for scrutiny.

3.  If the November letter only partially disclosed the communications with suppliers, 
fairness required full disclosure in the circumstances.5  Fairness required that the 
ACCC be able to verify the information contained in the November letter.  The 
ACCC could not include that information in an Agreed Statement of Facts unless 
it had been able to verify the information for itself.

1 Esso Australia Resources Ltd v Federal Commissioner of Taxation (1999) 201 CLR 49.
2 New South Wales v Betfair Pty Ltd (209) 180 FCR 543.
3 Osland v Secretary, Department of Jusctice (2008) 234 CLR 275.
4 AWB Ltd v Cole (No 5) (2006) 1555 FCR 30.
5 ASIC v Rich [2004] NSWSC 923
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1.  The November letter did disclose the gist of the communications with suppliers, 
but disclosure of the gist will not necessarily waive privilege.6  The key issue 
remained that of inconsistency in maintaining the privilege within the context of 
the case.

2.  Coles had consistently maintained that it did not rely on the baking processes of 
its suppliers and that evidence of what they did was irrelevant to the proceedings.  
The analogy to a pleading was not made out.  The ACCC had squarely raised 
the issue as being central to the determination as to whether “baked today” 
representations were false, misleading or deceptive.  The November letter was 
therefore capable of constituting disclosure amounting to waiver, whether it did 
so remained to be determined on the basis of any inconsistency in maintaining 
the privilege in context.

3.  An exchange of information formulated by solicitors on instructions did not, 
without more, provide the necessary inconsistency to imply waiver in the 
underlying communications.7  In these circumstances no inconsistency or 
unfairness arising from maintaining the privilege arose.  The ACCC was at liberty 
to use other processes to determine the underlying facts of the suppliers “par 
baking” methods.  To readily imply waiver in these circumstances would provide a 
“chilling effect” on the process of negotiation of Agreed Facts for the purposes of 
resolving areas of dispute in contested Court proceedings.

In the circumstances, there was no inconsistency between the disclosure of the 
information and maintaining privilege in the underlying communications.  Her Honour 
placed particular reliance on the ACCC’s ability to use other mechanisms to ascertain 
the underlying facts, that would and did not require examining otherwise privileged 
communications.

Contributed by Michael Rennie, Barrister, Sixth Floor, St James Hall Chambers, Sydney.

Owners Strata Plan No. 68372 v Allianz Australia Insurance Limited [2014] 
NSWSC 223

(12 March 2014) Robb J

Waiver of legal professional privilege – was privilege waived by failure of counsel to 
object to questions in cross–examination?

Background

In a building dispute between the owner of the strata plan (the Plaintiff), and the 
developer of the project (the Third Defendant), the Plaintiff alleged that the construction 
of a strata title building was defective. The proceedings were conducted before a referee.

The Third Defendant caused two subpoenas to be issued: one to the solicitors acting 
for the Plaintiff; and the other to one of their expert witnesses. The Plaintiff filed a notice 
of motion seeking orders that the subpoenas be set aside on the basis of client legal 
privilege. The Third Defendant contended that privilege in the material had been waived.

Submissions

The Third Defendant argued that counsel for the Plaintiff had failed to adequately protect 
the privilege during cross-examination by failing to take objection to questions that 
elicited certain responses, which were said to amount to a waiver.

The Third Defendant relied on Global Medical Imaging Management Limited (in liq) v 
Australian Messanine Investments Pty Limited [2003] NSWSC 430. In that case Einstein 
J considered a similar factual scenario, where a party had lost its right to claim legal 
professional privilege because a witness under cross-examination sufficiently disclosed 
the substance of the privileged communication during an otherwise a non-responsive 
answer. In that case, his Honour held that the failure by counsel to object carried with it 
the consequence that they had ‘acquiesced’ in the knowing and voluntary disclosure of 
the privileged material.

The Court was also taken to observations made in Landmark Underwriting Agency 
Pty Limited v Kilborn [2006] NSWSC 1108 in which Young CJ in Eq observed that in 
‘borderline’ cases, perhaps such as the present, it is sometimes necessary to decide 
the issue of whether privilege has been waived by ‘impression’. In cases of doubt, a 
presumption should be made in favour of maintaining the privilege.

Judgment

In the result, Robb J upheld the application brought by the Plaintiff and set aside the two 
subpoenas. His Honour’s reasons for doing included the following:

1.  the evidence given in cross-examination by the witness did not disclose the 
substance of the relevant communication to amount to a waiver;

6  Citing Osland (as above) at [49].
7  QUBE Logistics (Vic) Pty Ltd v Wimmera Container Line Pty Ltd [2013] VSC 695.
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S 2.  the Plaintiff, through counsel, cannot be said to have impliedly waived privilege. 
At various times, strenuous objection was taken and though it is true that 
counsel did not maintain in specific terms the same objection to all subsequent 
questions, that approach was consistent with modern practice where counsel 
does not cause undue delay by objecting to every subsequent question following 
an unfavourable evidentiary ruling.

Implications

This decision demonstrates a pragmatic approach to the issue of waiver in the conduct 
of cross-examination. Certainly, a response of a witness to a particular question can 
result in a waiver. However, the response must refer sufficiently to the substance of the 
communication to the point where it would be inconsistent for a party to be permitted to 
claim the privilege. The Court will also consider whether that would be a ‘fair’ outcome 
in the particular circumstance of the case. This decision also suggests that counsel need 
not renew an objection on the basis of privilege in every instance where it is sufficiently 
clear that the objection has been taken on that basis but overruled by the trial judge. 

Contributed by Luke Chapman, Barrister, St James’ Hall Chambers, Sydney

Australian Mud Company Pty Ltd v Coretell Pty Ltd [2014] FCA 200

(13 March 2014)

Patent legal privilege – waiver – publication of patent application – communications 
inadmissible by reason of disclosure of related documents during discovery

Background

The Australian Mud Company Pty Ltd (the applicant) was suing Coretell Pty Ltd (the 
respondent) for infringing a patent. The admissibility of certain paragraphs in an affidavit 
filed by the respondent was to be determined prior to the principal proceedings. These 
paragraphs purported to disclose communications between an employee of the 
applicant’s parent company and its patent attorneys. The applicant contended that these 
paragraphs were privileged and/or irrelevant. The respondent replied that no legal advice 
had been disclosed. Alternatively, privilege had been lost by reason of publishing various 
applications relating to the tool which was the subject of the patent and its public use 
since 2004. Furthermore, the voluntary production by the applicant of five documents for 
inspection during discovery had disclosed the information referred to in the affidavit. For 
this second reason Nicholas J ordered the affidavit to be partly redacted. 

Relevant Law

Section 200 of the Patents Act 1990 (Cth) (the Patents Act) provides that a 
communication, record or document made for the dominant purpose of a registered 
patent attorney providing intellectual property advice to a client is privileged in the 
same way and to the same extent as a communication made for the dominant purpose 
of a legal practitioner providing legal advice to a client. ‘Intellectual property advice’ 
means advice in relation to patents or related matters. Nicholas J held (at [12]) that 
communications between patent attorneys and their clients are therefore protected to 
the same extent as communications between legal practitioners and their clients. 

Section 118 of the Evidence Act 1995 (Cth) (the Evidence Act) relevantly provides that 
evidence is not to be adduced if that would disclose confidential communication 
between a client and a lawyer for the dominant purpose of the lawyer providing legal 
advice to the client. Nicholas J held (at [18]) that, in this case, there was no material 
difference between s 118 and the common law. Client legal privilege can be lost if 
the client has acted in a way that is inconsistent with objecting to the adducing of the 
evidence (s 122; see further Mann v Carnell (1999) 201 CLR 1). 

Judgment

Nicholas J was first satisfied that the lodgement and subsequent publication of a patent 
application did not give rise to a waiver of the privileged communications (at [21]). It was 
not inconsistent for a patentee to file an application and later maintain a privilege claim in 
connection with the preparation of that application. 

The Court (at [26]) then cited Pratt Holdings Pty Ltd v Commissioner of Taxation 
(2004) 136 FCR 357 for the proposition that privilege may be attracted where a client 
authorises a third party to bring a document into existence for the dominant purpose of 
communicating the document or its contents to their legal advisers in order to obtain 
legal advice, even though the third party might not have done so as agent. 

This authority applied to each of the documents which had been created to obtain 
advice and assistance from the patent attorneys in relation to the proposed patent 
application (at [28]). This matter was to be approached on the basis that the applicant 
had not sought to assert privilege over the documents even though it was open to it to 
do so. The question was whether this constituted conduct that was inconsistent with 
its claim to privilege in relation to the communications between the employee and the 
patent attorneys referred to in the affidavit. Nicholas J accepted (at [29]) that it would 
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respondent during the discovery process, to then object to the employee giving evidence 
of such matters. In that light certain paragraphs and sentences from paragraphs were 
ruled inadmissible (at [30]). 

Implications

This judgment is notable for considering patent attorney/client privilege under the 
Patents Act and its relationship to client legal privilege under the Evidence Act. Privilege 
was found not to have been waived by publishing a patent application. The admissibility 
of affidavit evidence was instead determined by reference to related documents 
recording privileged communications which had been produced during the discovery 
and inspection process and over which no privilege was asserted. 

Contributed by Stephen Tully, Barrister, St James’ Hall Sydney

Jan Talacko (as Executor of the Estate of Helena Marie Talacko) & Ors v Jan 
Emil Talacko & Ors [2014] VSC 328

(16 July 2014)

Loss of privilege – communications made in furtherance of commission of fraud – 
fraud need not be consummated – allegations established on evidence.

Background

Alexandra Bennett and three other plaintiffs (the respondents) were allowed to inspect 
eight documents over which the first defendant, Jan Talacko (the appellant) claimed 
privilege. An associate judge had ordered production, holding that immunity from 
disclosure was lost due to fraud. It had been alleged that the appellant, in concert with 
others, sought to covertly, knowingly and dishonestly transfer his interests in several 
properties so as to deny the respondents the benefits of and their entitlements under 
a terms of settlement agreement. Furthermore, one property had been transferred to 
defraud the respondents of the benefit of any judgment to which they may become 
entitled from prior proceedings. The appellant appealed, unsuccessfully. 

Relevant law

Client legal privilege may be lost on account of misconduct. Evidence can be abduced 
of a communication made or the contents of a document prepared by a client or lawyer 
in furtherance of committing a fraud, offence or act that renders a person liable to a civil 
penalty: s 125(1)(a) of the Evidence Act 2008 (Vic). 

Where it is a fact in issue, a court may find that the communication was made or the 
document prepared if there are reasonable grounds for finding that the fraud, offence 
or act was committed, and the communication was made or document prepared in 
furtherance of their commission (s 125(2)). Elliott J referred to Amcor Ltd v Barnes [2011] 
VSC 341 for the legal principles relevant to the construction of those provisions (at [15]–
[16]). Furthermore, a person challenging a privilege claim does not need to prove the 
alleged fraud or other improper purpose on the balance of probabilities. However, he or 
she must do more than simply allege it. There had to be “something to give colour to 
the charge” at a prima facie level that has a foundation in fact (citing Kang v Kwan [2001] 
NSWSC 698 at [37.6]–[37.7]). This depends on the circumstances. 

Judgment

Elliott J considered it unnecessary to determine the meaning of “fraud” in s 125 (at [78]). 
Nor did His Honour need to be satisfied on the balance of probabilities that a fraud was 
committed (at [80]). It only had to be established that there were reasonable grounds for 
finding that either the appellant or another person had committed a fraud and that the 
documents were prepared in furtherance of the commission of that fraud or an intended 
fraud.

It was clear from the circumstances in this case that the conduct in question could 
properly be characterised as dishonest (at [78]). The facts were sufficient alone to 
give “colour to the charge” in relation to the allegations concerning the properties 
and other fraudulent conduct (at [70]–[74]). There was no dispute that the appellant, 
notwithstanding giving assurances not to dispose of or deal with the properties, 
voluntarily concluded a transfer arrangement for no valuable consideration without 
notice to the respondents. A relevant inference was also open as to whether one transfer 
had occurred before or after previous proceedings had commenced. The appellant had 
not performed the terms of settlement in circumstances where it was highly likely that 
one or more of the respondents would seek to enforce them. 

The contents of the documents at issue also gave “colour to the charge”. They included 
legal advice and emails with lawyers concerning the transfer of properties and transfer 
agreements. These documents were prepared to further the commission of a fraud, and 
it did not matter whether the proposed course of conduct actually occurred (at [81]). 
One document, for example, was relatively contemporaneous and related to an attempt 
to conceal the real purpose of the transactions. Several communications reflected an 
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S intention to put the property out of the creditor’s reach. There was also no basis upon 
which privilege could be maintained over one particular email because none of the 
participants were lawyers and the communication was directed towards subverting court 
processes. With the exception of part of one document, Elliott J accordingly ordered 
the remainder in their redacted form to be made available to the respondents by the 
appellant for inspection (at [82]). 

Implications

This judgment illustrated how privilege can be lost by fraud. The principle is well-settled, 
as reflected in s 125 of the Evidence Act 2008 (Vic) considered in this case. The fraud, 
offence or act need not be consummated or proved. The case was accordingly of 
interest for the facts and documentary evidence which were found sufficient in the 
circumstances of this case to give “colour” to the allegation. 

Contributed by Stephen Tully, Barrister, St James’ Hall Sydney

Von Stieglitz v Comcare [2014] FCAFC 97

(22 August 2014)

Waiver – representing a party and a recipient of a subpoena – common interest 
privilege – obligation to examine documents

Background

Von Stieglitz (VS) brought an application in the Administrative Appeals Tribunal (AAT) in 
relation to Comcare’s decision to deny VS’s claim for compensation under the Safety 
Rehabilitation and Compensation Act 1988 (Cth) (the SRC Act).8 

VS had been a court reporter at the High Court. VS requested that the AAT issue a 
summons to the High Court to produce documents to the AAT for the purposes of 
hearing her claim. The High Court contacted solicitors acting for Comcare in the AAT 
proceedings (DibbsBarker) flagging certain problems with the summons, including 
potential privilege issues, and asked if Comcare responded to summons on behalf of 
the High Court (as VS’s employer) or if the High Court would be required to separately 
respond.

After further discussions between DibbsBarker and the Registrar of the High Court, 
the High Court provided all of the documents to the DibbsBarker, who provided those 
documents to the AAT under a schedule claiming client legal privilege over some of the 
documents.

The decision at first instance in the AAT

VS challenged the claims for privilege. At the AAT hearing, DibbsBarker explained that the 
High Court did not appear, but had advised that the High Court was content for Comcare 
to appear and put the arguments in relation to privilege. The lawyer from DibbsBarker 
stated that she had prepared the claims for privilege, but was not acting on behalf of the 
High Court.

The Member of the AAT decided that the High Court had not appeared, had not made 
any claims for privilege, and that DibbsBarker could not be regarded as the High Court’s 
agent for the purposes of the privilege claim. DibbsBarker or Comcare could not have 
legitimately lodged a claim for privilege on behalf of the High Court. The AAT gave leave 
to the parties to inspect the documents, subject to objections from either Comcare or 
the High Court.

The decision before a judicial member of the AAT

The High Court objected to VS accessing 38 of the documents it had produced to the 
AAT through Comcare. Cowdroy J made the following findings in response to VS’s 
submissions:

1. The High Court had not waived privilege in the documents produced to the AAT;

2.  The High Court had believed that Comcare would act in its interests in relation 
to privilege and had sought advice from DibbsBarker. The High Court had always 
intended that a claim for privilege would be made on its behalf;

3.  There had been a misunderstanding between the Registrar of the High Court and 
DibbsBarker. The Registrar had intended that DibbsBarker would represent both 
Comcare and the High Court in relation to the privilege claim;

4.  The High Court’s production of the documents to Comcare had not waived 
privilege. Comcare was “in essence the workplace insurer for the High Court”. On 
the current facts, a common interest privilege existed between Comcare and the 
High Court;

5.  Comcare had provided VS with a memorandum from the Registrar to the Chief 

8   Comcare’s role is to administer the SRC Act in relation to what might be broadly described as workers’ 
compensation claims brought by Commonwealth employees against various agencies and arms of the 
Commonwealth.
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S Justice of the High Court. That memorandum referred to legal advice provided 
to the High Court by the Australian Government Solicitor (AGS). Comcare and 
the High Court had therefore waived privilege in relation to that AGS advice.

The Full Federal Court

VS submitted:

1.  There was no evidence upon which his Honour could form the view that 
DibbsBarker had also been representing the High Court;

2.  It was an error to characterise Comcare’s role as “in essence the workplace 
insurer for the High Court” and that there was a common of interest between the 
High Court and Comcare so as to ground the privilege. Comcare’s only role was 
to assist the AAT in reaching the correct decision on the facts;

3.  His Honour was obliged to read the AGS advice, which itself referred to other 
AGS advices. VS submitted that privilege was also waived in relation to those 
other advices;

4.  DibbsBarker could not represent both Comcare and the High Court. The High 
Court had waived privilege in the documents when it had provided them to 
Comcare.

The Full Court held:

1.  Cowdroy J had not held that DibbsBarker had been simultaneously representing 
the High Court. The statement as to the representation at first instance had 
been clear. His Honour had found that the Registrar had sought advice 
from DibbsBarker and that DibbsBarker had undertaken to determine which 
documents would be subject to a claim for privilege. There was ample evidence 
for those findings;

2.  It was not necessary to determine conclusively whether Comcare was “in 
essence the workplace insurer of the High Court”. It was clear that the Registrar 
had sought legal advice from DibbsBarker in relation to privilege and that he 
expected that DibbsBarker would make a privilege claim. Legal professional 
privilege attached to that communication and that conduct was consistent with 
maintaining the privilege;

3.  In considering waiver as a procedural matter under the AAT Act, his Honour 
was engaged in the exercise of a discretion. That discretion did not require that 
his Honour examine the underlying AGS advice. Even if it had, relief would be 
refused in the exercise of the Full Court’s discretion. Importantly, VS had not 
availed herself of other mechanisms to seek production of the other advice that 
was said to have been the subject of waiver through the AGS advice. The Full 
Court did not provide a definitive ruling on whether waiver in the AGS advice 
could ‘cascade’ to other previous advices;

4.  It is entirely possible for a solicitor to act for more than one client in a particular 
matter. It is not uncommon for a solicitor acting for a party in proceedings to 
advise a third party that has been served with a subpoena in those proceedings. 
Sometimes it will be inappropriate to so act, but not in this instance. As stated 
above, there was no waiver when the Registrar sought advice as to privilege from 
DibbsBarker.

Contributed by Michael Rennie, Barrister, Sixth Floor, St James Hall Chambers, Sydney.

The Presbyterian Church of Victoria Trusts Corporation v Anstee & Ors [2014] 
VSC 426 

(12 September 2014), Sifris J

Evidence – Privilege – Legal Professional Privilege – References to legal advice in 
pleadings – Degree to which privilege is waived.

Background

The Plaintiffs pleaded various breaches by the defendants of their duties as trustees of 
a charitable trust. The defence pleaded a number of matters which the plaintiffs assert 
gave rise to a waiver of privilege. In particular the Defendants plead a general exoneration 
defence, that at all times the Defendants had acted on the advice of their solicitors and 
counsel, honestly, reasonably and in the best interests of the Trust, and they ought to be 
excused for any alleged breach of the Trust.

The Plaintiffs waiver allegations were as follows:

1.  by pleading the ‘exoneration’ defence, which expressly relied on some of the 
legal advice received, the Defendants waived privilege despite not having referred 
specifically to any documents;

2.  pleading in that manner is inconsistent with the maintenance of the confidence 
of the advice;
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3.  the advices are material to the Court’s determination of relevant facts-in-issue; 
and

4.  the Defendants cannot be selective as to which of the advices are disclosed.

The Defendants contended that their pleading did not refer specifically to any of the 
privileged documents and for that reason, there had been no waiver.

Consideration

At [14], the Court stated that the relevant issue in these proceedings was whether, under 
section 122(2) of the Evidence Act 2008 (Vic), the client or party concerned had “acted 
in a way that is inconsistent with the client or party objecting to the adducing of the 
evidence because it would result in a disclosure [of privileged material]”.

At [13], Sifris J cited the High Court’s decision in Expense Reduction Analysts Group Pty 
Limited v Armstrong Strategic Management and Marketing Pty Limited (2013) 250 CLR 
303 as follows:

“the High Court made it clear that whilst the circumstances in which 
privilege may be lost under s 122 of the Evidence Act are not identical 
to the corresponding common law principles, the common law 
principles as to implied waiver laid down by the High Court in 1999 in 
Mann v Carnell – in particular as to consideration of fairness – ’apply 
with equal force to the statutory question posed by s 122(2) of the 
Evidence Act.’”

Further, at [15]:

“What was established by the High Court in Mann v Carnell and 
repeatedly applied by the Courts on this issue, including in applying 
the s 122(2) test, is that whilst the key principle is inconsistency and 
the analysis does not involve ’some overriding principle of fairness 
operating at large’, it is considerations of fairness which inform the 
court’s assessment of the inconsistency between the act of a party and 
the maintenance of confidentiality”.

In Osland v Secretary of Department of Justice (2008) 234 CLR 275, the High Court 
held that the determination as whether there is an inconsistency, is to be made ‘in the 
context and circumstance of the case, and in the light of any considerations of fairness’. 
Accordingly, the question of whether there has been a waiver is decided on a case-by-
case basis as a matter of fact and degree.

Judgment

Sifris J held that there had not been any waiver as alleged. The documents over which 
privilege was claimed had not been relied on by the Defendants to justify their decisions. 
For that reason, to maintain their confidentiality would not be to act inconsistently, 
nor did the Court consider that any unfairness would result from maintaining the 
confidentiality.

Contributed by Luke Chapman, Barrister, St James’ Hall Chambers, Sydney
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Lord Dyson Lecture 2014: Reforms to Civil Justice

The Right Honourable Lord Dyson, the Master of the Rolls and Head of Civil 
Justice, England and Wales, is the second most senior jurist in the United Kingdom after 
the Lord Chief Justice. 

Lord Dyson spoke on the topic of the ‘Lord Jackson Reforms to Civil Justice’ at the Lord 
Dyson Lecture in Sydney on 9 September 2014. His presentation focussed on the benefits 
of internationalism to law reform, and case management to civil justice. 

The event was organised by UNSW Law and hosted by Herbert Smith Freehills in Sydney.

In his opening remarks Lord Dyson commended Lord Jackson (or Sir Rupert Jackson, 
as he is now known) for his ‘on-time and within budget’ review of civil litigation costs, 
published in 2010, as a ‘magnificent achievement’. The Jackson review extended some of 
the reforms recommended by Lord Justice Woolf in Access to Justice (1996).

Internationalism

Lord Dyson noted that the common law has always been eclectic (citing as an example 
Smith v Leech Brain & Co Ltd and Anor). He noted that developments in Australia, New 
Zealand, Hong Kong, the USA and Europe have provided a welcome and significant 
impetus for reform in civil justice in England and Wales, with benefits accruing from the 
lessons learnt in other jurisdictions. For example:

•  the common law in the UK has been influenced by decisions under the European 
Human Rights Convention;

•  the development of commercial law has been influenced by mercantilism in 
Europe;

•  the Australian-led practice of “hot tubbing” expert witnesses has been adopted 
elsewhere because it reduces the cost of expert evidence and saves court time; 
and

•  discovery/disclosure phraseology has been adapted from Queensland and has 
evolved considerably since the Australian Law Reform Commission’s report 
Managing Justice: A Review of the Federal Civil Justice System (2000) and more 
recently, Managing Discovery: Discovery of Documents in Federal Court (2011). 

  The Jackson report’s recommendations on discovery are reflected in the Civil 
Procedure Rules (UK). The 1882 Peruvian Guano case had adopted a very wide 
definition of discoverable documents but this proved to be too costly and time 
consuming. Now the approach is more flexible and adapted to the nature of 
the litigation, with proportionality being key. New Zealand followed the same 
approach in 2011.

Lord Dyson noted that there was scope for jurisdictions to learn more from each other 
in relation to ombudsmen, alternative dispute resolution, and assistance for litigants-in-
person. 

With reductions in the availability of legal aid and the increased complexity of rules of 
procedure, he noted that more assistance for litigants-in-person is needed.

Case management

Key recommendations arising from the Jackson review included:

•  Costs to be based on legal expenses that reflect the nature/complexity of the 
case;

•  Abolition of recovery of success fees and after-the-event insurance premiums 
under conditional fee agreements;

•  Introduction of capped contingency fees;

•  Promotion of before-the-event litigation expense insurance;

• Changes to rules of evidence, including introduction of “hot tubbing”;

• Changes to disclosure requirements; and

•  Strict adherence to procedural requirements and introduction of a litigation 
budget.

Some of the recommendations of the report were implemented in the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012, with others are being implemented 
through rule and policy changes. 

Lord Dyson observed that there has been an international trend towards increased 
court control of case management, particularly in Australia, the UK and Ontario. A key 
element of the Jackson reforms has been a strict adherence to procedural time-frames 
and the identification of the issues in dispute at an early stage, to reduce cost and delay. 
This is also to assist with an assessment of what level of disclosure is necessary and 
proportionate to the dispute. 

http://www.uniset.ca/other/cs3/19613AER1159.html
http://www.alrc.gov.au/report-89
http://www.alrc.gov.au/publications/managing-discovery-discovery-documents-federal-courts-alrc-report-115
http://www.justice.gov.uk/courts/procedure-rules/civil/cpr_index
http://www.justice.gov.uk/courts/procedure-rules/civil/cpr_index
http://www.legislation.gov.uk/ukpga/2012/10/contents
http://www.legislation.gov.uk/ukpga/2012/10/contents
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This requirement for strict adherence to procedural rules has not been without 
challenges and unexpected consequences however. In Mitchell MP v News Group 
Newspapers Limited [2013] EWCA Civ 1537 a costs budget was not filed within time, 
which led the Court to rule that a party’s costs would be assessed at the Court’s 
scheduled fee (which is well below the actual costs). An application for relief was refused 
at first instance and on appeal. This demonstrates a strict reading of the procedure for 
adherence to timeframes, which the Court can set this aside if the non-compliance is 
insignificant, after considering the reasons for the non-compliance, and having evaluated 
all the circumstances of the case. 

Lord Dyson noted that costs budgeting, one of the flagship Jackson reforms, is facilitated 
through an early costs budgeting conference. Concerns have been raised by practitioners 
about the procedure undermining less well-resourced parties’ tactical advantage in 
litigation, as their opponent can bring pressure to bear on the budget. However Lord 
Dyson does not believe those concerns have materialised due to supervision by the 
courts. Lord Dyson noted that the procedure has become more effective as judges 
become familiar with the processes. Only claims over £10 million are exempt, but Lord 
Dyson suggested that fixed costs for litigation up to £25M could be beneficial and avoid 
costs budgeting. 

In closing, Lord Dyson said that he remained “deeply concerned” about the costs of civil 
litigation.

Other speeches delivered at the Lord Dyson lecture include:

•  the speech by the Chief Justice of the Federal Court of Australia, the Hon James 
Allsop AO on “Judicial Case Management and the Problem of Costs”, which is 
available online as noted above.

•  Associate Professor Michael Legg (UNSW) spoke on “Contingency fees – Antidote 
or Poison for Australian Civil Justice”.

•  Angela Bowne SC, Chair of the NSW Bar Association’s Alternative Dispute 
Resolution (ADR) Committee, spoke on alternative dispute resolution and the 
courts. 

A note on these presentations is also available online.P

Privilege, Confidentiality and Privacy in the ADR Forum

The seminar on ‘Privilege, Confidentiality and Privacy in the ADR forum’ in Sydney on 
21 August, co-hosted by the Section’s Alternative Dispute Resolution (ADR) Committee 
and the NSW Law Society, provided a range of insights into the diverse legal issues 
concerning good faith, disclosure, confidentiality, enforceability and immunity in the ADR 
forum.

The Chief Justice of the Supreme Court of New South Wales, the Hon Tom F Bathurst 
AC, noted that in New South Wales alone, about 50 statutes provide for some form 
of ADR, with the NSW Law Reform Commission tasked with recommending, where 
appropriate, a consistent model. The Chief Justice noted that ADR works best when there 
is disclosure and trust amongst participants, with no asymmetries of information, and that 
legal advisers in ADR have an important role to play in helping to build trust, including 
in disclosure. He noted that the obligation to negotiate in good faith is important, but 
difficult to enforce because of the later inadmissibility of ADR proceedings in court, and 
the tendency of parties to behave strategically. The Chief Justice also referred to several 
recent and pending cases dealing with practitioner immunity and ADR.1 The presentation 
by the Chief Justice is accessible online. 

Professor Tania Sourdin, Director of the Australian Centre for Justice Innovation, Monash 
University, and forum chair, expressed concern about the lack of uniformity in the scope 
of ethical obligations of fidelity and confidentiality in ADR. Professor Sourdin noted that 
of the millions of civil complaints each year, more than 800,000 disputes are resolved 
outside the courts in various dispute resolution fora, with duties of confidentiality, good 
faith and privacy are important within each ADR process.

Robert Angyl SC focused on the content of the duty to negotiate in good faith2 and 
other ethical and legal obligations in ADR,3 including the duty to disclose and not be 
misleading,4 agreeing with the Chief Justice that there are difficulties in acting on an 
alleged breach of duty due to confidentiality and inadmissibility requirements. He noted 
that uniformity is important, with different principles currently applicable under different 
regimes in several jurisdictions.

1   Including Goddard Elliott v Fritsch [2012] VSC 87, D’Orta-Ekenaike v Victoria Legal Aid [2005] HCA 12, 
Donnellan v Woodland [2012] NSWCA 433 and Stillman v Rushbourne [2014] NSWSC 730.

2   E.g. United Group Rail Services Ltd by Rail Corporation New South Wales [2009] NSWCA 177; Macquarie 
International Health Clinic v Sydney South West Area Health Service [2010] NSWCA 268

3  Including Rules 26, 27, 48, 49 and 119 of the NSW Barristers’ Rules and Solicitors’ Advocacy Rules
4   Quad Consulting Pty Ltd v David R Bleakley & Assoc Pty Ltd (1990–1991) 98 ALR 659; Legal Services 

Commissioner v Mullins [2006] LPT 012; Legal Services Commissioner v Garrett [2009] LPT 12 and s 2 
Australian Consumer Law
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http://www.fedcourt.gov.au/publications/judges-speeches/chief-justice-allsop/allsop-cj-20140909
http://www.law.unsw.edu.au/news/2014/09/lord-dyson-mr-and-chief-justice-allsop-speak-civil-justice-reform
http://www.lawreform.justice.nsw.gov.au/agdbasev7wr/_assets/lrc/m731654l13/cp16.pdf
http://www.supremecourt.justice.nsw.gov.au/agdbasev7wr/_assets/supremecourt/m670001l771019/bathurst_20140821.pdf
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Philip Argy, Principal of Argystar.Com and a Director of the Mediator Standards Board, 
discussed the new National Mediator Accreditation System standards for confidentiality, 
and the nature of confidential information and its limitations and exceptions, confidential 
circumstances, obligations of fidelity, and contractual obligations. 

Joanne Staugas, Partner, Johnson Winter & Slattery, Chair of the Law Society of 
South Australia ADR Committee and Section Executive Member also focused on the 
confidentiality of ADR proceedings and their inadmissibility in subsequent proceedings 
if the mediation is unsuccessful in the absence of consent, or to establish that a 
settlement was reached.5 Ms Staugas noted however that in the UK a court did consider 
communications during the course of a mediation6 leading to suggestions that the 
development of a ‘mediation privilege’ may be warranted. This would preserve and 
enhance the attractiveness of mediation, encourage frank communications and assist the 
parties to achieve resolution. Such a privilege could be waived in certain circumstances. 

ADR practitioners are advised to include detailed, express confidentiality provisions 
in mediation agreements for both parties and mediators. Ms Staugas also noted that 
the ‘without prejudice’ rule governs the admissibility of evidence, and discussed nine 
exceptions to the rule. 

The Chair of the ADR Committee in the Law Council’s Federal Litigation and Dispute 
Resolution Section, Mary Walker, closed the panel discussion by illustrating the diversity 
in provisions governing privilege, confidentiality and privacy within ADR in her closing 
remarks, noting that statutory differences ranged from a common immunity for court-
annexed mediations to a maximum penalty of 20 penalty units ($2200), 6 months 
imprisonment or both for breaching the confidentiality of a mediation under the Farm 
Debt Mediation Act 1994 (NSW) (s 16). Finally Ms Walker discussed with audience 
participation, the many facets of confidentiality in ADR processes and issues which arise 
on a daily basis for practitioners.

Other presentations

Justice Melissa Perry delivered a speech to the University of Cambridge, Cambridge 
Centre for Public Law Conference 2014: Process and Substance in Public Law on 15–17 
September 2014 titled: iDecide: the legal implications of automated decision-making 

RECENT PUBLICATIONS
A New Resource on Class Actions

Michael Legg (Associate Professor UNSW Law) and Ross McInnes (Partner, Clayton Utz) 
have co-authored a new textbook on class action law, snappily titled Annotated Class 
Actions Legislation (Publisher: LexisNexis Butterworths 2014). 

It is the first annotated text on class action law in Australia. 

According to Ross McInnes, “In the last two decades, a significant amount of 
jurisprudence has developed to address the peculiarities of class. Through trial and error, 
practitioners have also discovered the opportunities and risks of running and defending 
class action proceedings” . 

Annotated Class Actions Legislation offers an essential guide to class action legislation 
in Australia, navigating practitioners, students, and academics through the complexities 
of the legislation which governs class action litigation. It contains a section-by-section 
analysis of the class action legislative regimes in the Federal Court, Victoria (introduced 
in 2000) and New South Wales (in 2010). It also analyses relevant case law, discusses key 
concepts and refers to useful extrinsic materials, such as law reform reports, practice 
notes and law review articles.

The Chief Justice of the Federal Court, The Hon. JLB Allsop AO, officially launched the 
text at a function at Clayton Utz’ Sydney offices in July.

The text is available for purchase online at http://store.lexisnexis.com.au/.

5  Brown v Rice [2007] EWHC (Ch)
6   Farm Assist Ltd (in liquidation) v The Secretary of State for the Environment, Food and Rural Affairs (No 2) 

[2009] EWHC 1102 (TCC)
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E This Section provides a profile of the Section Executive for 2014–16, following r the 

Section’s annual general meeting (AGM) hosted by Herbert Smith Freehills in Melbourne 
on 24 October 2014.

Mr Chris Cunningham
Section Chair and Chair, Administrative Appeals Tribunal 
Liaison Committee

Chris is serving his second term as Section Chair. Chris 
became involved with the Law Council in 1979 when he 
was a Tasmanian member of the Young Lawyers Section. 
He later served as an executive member and Chair of the 
Young Lawyers Section and the (then) General Practice 
Section. Chris became a member of the Federal Litigation 
Section Executive in 1999, served as Treasurer (2000–09) 
and as Deputy Chair (2010–12). 

Chris has also served as an executive member and President of the Law Society of 
Tasmania and as a director of the Law Council of Australia. He is a member of the Law 
Council’s Access to Justice Committee and the Commonwealth Compensation and 
Employment Law Committee, and he Chairs the Section’s Administrative Appeals Tribunal 
(AAT) Liaison Committee.

Chris was admitted to practice in 1979 and became Acting Principal Legal Officer with 
the Tasmanian office of the Commonwealth Deputy Crown Solicitor. He joined Simmons 
Wolfhagen in 1984 and became a partner in 1988. Chris practises predominantly in 
medical negligence litigation but also has a significant practice in public liability and 
general insurance claims. He also provides advice to a number of licensees under the 
Commonwealth workers’ compensation legislation. Chris appears as counsel in the 
Supreme Court of Tasmania, the Federal Court of Australia and the Commonwealth 
Administrative Appeals Tribunal.

Mr John Emmerig
Deputy Chair and Co-Chair, Class Actions Committee and 
Litigation Funding Sub-Committee

John has been the Deputy Chair of the Section Executive 
since 2013. He joined the Section Executive in 1999 and 
served as Treasurer (2010–12). John is also Co-Chair of the 
Section’s Class Actions Committee and the lead author 
of the class actions chapter of the Federal Court Case 
Management Handbook.

John Emmerig has 26+ years’ experience in high-stakes 
and large-scale litigation representing major corporations (across a range of industries), 
financial institutions, and government. His practice areas are: class action defence, 
“bet the company” level commercial disputes, and matters involving government or 
regulators (including investigations and commissions of inquiry). Before joining Jones 
Day in December 2012, he was the national head of class actions and senior government 
litigation partner at a major Australasian law firm.

John is a leader in Australian class action defence work with 20+ years’ experience 
spanning shareholder/securities, financial products, government, environmental, and 
products liability class actions. John has a distinguished track record and national 
reputation for his work in representing key parties in some of the largest and most 
complex commercial disputes conducted in Australian superior courts. His experience 
also includes international party and cross-border litigation, all major forms of alternative 
dispute resolution (ADR), the design and implementation of mass claim resolution 
schemes, and major test cases.

John is also a highly credentialed adviser on government law and regulation to the 
corporate sector (many industries) and government (he has advised over 35 agencies 
at federal or state level). His experience includes investigations and litigation involving a 
range of government regulators (e.g., ASIC, ACCC, ASX, APRA, EPA, and AQIS, among 
others), 10+ major commissions of inquiry, numerous other government/parliamentary 
inquiries, and Australian and international fraud/corruption investigations (e.g., ICAC, 
Criminal Code and FCPA).

CHAPTER III – SUMMER 2014-15

PAGE 27



WELCOME

SECTION NEWS

HIGH  
COURT NEWS

FEDERAL
COURT NEWS

FEATURE  
ARTICLE ONE

AAT NEWS

NNTT NEWS

FEATURE  
ARTICLE TWO

CASE NOTES

SEMINARS & 
PUBLICATIONS

MEET YOUR 
SECTION 
EXECUTIVE

CONTACTS

Mr Peter Woulfe
Treasurer and Chair, Commonwealth Compensation and 
Employment Law Committee

Peter is serving his second year as the Section Treasurer.  
He is also Chair of the Section’s Commonwealth 
Compensation and Employment Law Committee, a 
position which he has occupied for several years.

Peter has contributed to numerous Law Council activities, 
including the management of the annual Hot Topics in 
Commonwealth Compensation seminar, which is usually 
Chaired by the AAT President.  Peter has also assisted in 

preparing responses to Government reviews of Commonwealth compensation law, and 
has prepared articles for publication in the Chapter III newsletter.

Peter was called to the ACT Bar in 2012.  Prior to this he was a Partner of DibbsBarker, 
and was the national client relationship manager for Comcare. 

Peter is currently serving as a Councillor on the ACT Bar Council.  He previously served 
as a Councillor on the ACT Law Society Council.

Peter is a member of the ACT Independent Cricket Tribunal. In 2005 Peter was conferred 
with the Law Council’s Australian Young Lawyer of the Year award. 

Mr Ian Bloemendal
Executive member, Chair, Privileges and Immunities 
Committee; editor, Chapter III newsletter and Section 
Membership Officer

Ian joined the Section Executive in 2011. He is Chair of the 
Client Legal Privilege Committee (soon to be reformed as 
the Privileges and Immunities Committee), a member of the 
Section’s Alternative Dispute Resolution (ADR) Committee, 
and is the editor of the Chapter III newsletter. He is also a 
member of the Queensland Law Society’s Competition and 
Consumer Law Committee, and acts as Hon. Secretary of 

the Queensland Chapter of the International Law Association.

Ian has been a Queensland solicitor for more than 24 years, specialising in commercial 
disputes, project managing complex litigation (IT, defamation, financial services etc), 
and ADR. Ian leads the commercial litigation team in Brisbane for Clayton Utz. His 
involvement in relatively recent matters includes acting for the Queensland Premier 
and Attorney General in separate defamation proceedings filed by Clive Palmer and a 
criminal defence lawyer; acting in (multi-million dollar) joint-venture proceedings over 
mine development, rail/port logistics issues, joint venture budgets, good faith obligations 
and various Notices of Dispute; acting for an Electricity generator in a trade practices 
disputes over business abandoned while property acquisition options for future coal 
resources were being investigated; managing multiple regulatory responses arising from 
ASIC investigations into various financial services licensees; and defending source code 
litigation between trade competitors.

Outside of the law, Ian serves on the Wine Committee of the Brisbane Club. 

Dr Natalie Cujes
Executive member 

Natalie has been a member of the Section’s Federal Court 
Liaison and Federal Circuit Court Liaison Committees 
since 2012, reflecting her long-held interest in the work 
of the two Courts. Between 2000 and 2009, she held 
appointments as a registrar of the Federal Court and of the 
(then) Federal Magistrates Court (now, the Federal Circuit 
Court). Natalie’s doctoral thesis was on the impact on 
access to procedural justice of cases transfers between the 
Courts. 

Currently, Natalie is the principal of Cujes Legal, specialising in the areas of federal courts 
litigation and strategy, commercial litigation, contract law and competition and consumer 
law. She also teaches Business Law and Commercial Acumen (Contract Law) at the 
University of NSW Canberra (Australian Defence Force Academy) to Defence-related 
personnel. Since 2011, she has been an honorary Adjunct Associate Professor of Law at 
the University of Canberra.

Co-authored publications include Cujes and Ahmed, Annotated Federal Court Legislation 
and Rules (LexisNexis, 2013) and Practice and Procedure High Court and Federal Court 
of Australia (LexisNexis annotated loose-leaf and online service). Her forthcoming book, 
Litigation in the Federal Court, is due for publication in 2015 and work has commenced 
on a book on litigation in the Federal Circuit Court.

Fe
d

e
ra

l L
it

ig
at

io
n

 S
e

ct
io

n
 E

xe
cu

ti
ve

  
C

o
m

m
it

te
e

 A
n

d
 C

o
m

m
it

te
e

 C
h

ai
rs

 

M
E

E
T

 Y
O

U
R

  
SE

C
T

IO
N

 E
X

E
C

U
T

IV
E

CHAPTER III – SUMMER 2014-15

PAGE 28



WELCOME

SECTION NEWS

HIGH  
COURT NEWS

FEDERAL
COURT NEWS

FEATURE  
ARTICLE ONE

AAT NEWS

NNTT NEWS

FEATURE  
ARTICLE TWO

CASE NOTES

SEMINARS & 
PUBLICATIONS

MEET YOUR 
SECTION 
EXECUTIVE

CONTACTS

Natalie looks forward to making a contribution to the work of the FLDR Section through 
the fostering of legal practitioners’ understanding of matters concerning federal litigation 
and dispute resolution practices and by building strong relationships between the legal 
profession and federal courts and tribunals.

Mr Simon Daley PSM
Executive member, and member of the editorial 
committee for the Federal Court Case Management 
Handbook

Simon joined the Section Executive in 1995, served as 
Deputy Chair (1998–2009) and Chair (2010–12). He 
continues to take a lead role in the further development 
of the Federal Court Case Management Handbook. He is 
Chief Solicitor of the National Dispute Resolution practice 
for the Australian Government Solicitor (AGS). 

Simon’s role includes managing the most complex dispute 
matters for the Commonwealth and giving complex and sensitive advice to agencies, 
as well as providing the AGS’s dispute resolution lawyers with professional guidance, 
particularly in relation to unusual or controversial matters. He also provides strategic 
input into the management and development of the AGS’s National Dispute Resolution 
practice. 

In 2013 Simon was awarded the Public Service Medal for outstanding public service to 
the Commonwealth through leadership of the Australian Government Solicitor’s National 
Dispute Resolution practice, and for outstanding service to the Australian community 
through contribution to the development of the law and legal practice in Australia.

Mr David Gaszner 
Executive member, Chair, Federal Court Liaison 
Committee, and Chair, Federal Circuit Court Liaison 
Committee

David has been a member of the Section Executive since 
1995. He was Chair of the Section 1997–01. He is currently 
Chair of the Section’s Federal Court Liaison Committee, 
and the Federal Circuit Court Liaison Committee. 

David is a senior litigation partner at Thomson Geer’s 
Adelaide office and works across various Australian 
jurisdictions. He practices primarily in large and complex 

corporate and commercial matters. His areas of expertise include corporations law, 
infrastructure, competition and consumer law, franchising, advertising and marketing, 
information technology, and intellectual property.

David is current Chair of the Law Council of Australia’s national Federal Court Liaison 
Committee, and its Federal Circuit Court Liaison Committee. He is a past Chair of the 
Federal Litigation Section. 

Inducted as a Distinguished Fellow of the International Academy of Mediators in May 
2014, David was first accredited as a mediator by LEADR in 1993 and was accredited 
under the Australian National Mediation Standards by the Accord Group when the 
Standards were introduced in 2009––09. He is on the panel of mediators maintained 
by LEADR, the Law Society of SA and the Commonwealth Office of the Franchising 
Mediation Advisor. He regularly acts as a mediator in a wide range of commercial 
disputes. 

Ms Bronwyn Lincoln
Executive member

Bronwyn has been a member of the Section Executive 
since 2004. She practices in international commercial 
arbitration and cross border litigation. She has advised 
and acted for national and global clients across a range 
of industries, including telecommunications, resources, 
consumer products, pharmaceuticals and real property. 
Bronwyn also regularly works with clients to develop 
strategies to manage risk in offshore contracting and 
investment, including effective dispute resolution 

processes, enforcement of contractual rights across multiple jurisdictions and complex 
conflict of laws. 

Bronwyn has broad experience in advising and guiding clients through foreign regulatory 
and criminal investigations and has advised on extradition risks in relation to fraud and 
bribery proceedings.
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Bronwyn’s experience includes the resolution of disputes under the rules of the ICC, 
SIAC, LCIA and UNCITRAL Arbitration Rules. She has appeared as co-counsel in a number 
of jurisdictions around the world in arbitration proceedings and is a commercial arbitrator 
and included on the SIAC panel.

Bronwyn is a director of the Australian International Disputes Centre, alternate director 
of the ACICA, a board member of Arbitral Women, a member of the Project Board for 
the recently established Melbourne Commercial Arbitration and Mediation Centre and 
Councillor of the LCIA Asia Pacific Users’ Council. Bronwyn is also a member of the 
Executive of the Federal Litigation and Dispute Resolution Section of the Law Council of 
Australia and Federal Court Liaison Committee and was inaugural Co-Chair and founder 
of the Australasian Forum for International Arbitration.

Bronwyn’s experience includes:

•  disputes between two international telecoms involving ICC arbitration in Hong 
Kong

•  multiple arbitration proceedings in Singapore to resolve disputes between 
shareholders to a significant resource project in the Philippines

•  disputes over the construction of a multi-purpose pipeline in India, acting for an 
Australian company in ICC arbitration and parallel litigation in Czech Republic, 
Italy, India and Australia

•  litigation in Supreme Court of Victoria to secure ‘first of its kind’ anti suit 
injunction to restrain parallel civil proceedings in Dubai with common plaintiff

•  disputes between Australian manufacturer and distributor of consumer goods 
and US and Chinese entities involving arbitration through ICDR (AAA)

Mr Ben Slade

Co-Chair, Class Actions Committee and the Litigation 
Funding Sub-Committee. 

Ben joined the Section Executive this year. He is a co-Chair 
of the Section’s Class Actions Committee and its Litigation 
Funding Sub-committee. He is also a board member of 
Choice. Ben is a principal at Maurice Blackburn and is the 
Managing Principal of the NSW practice of the firm. The 
firm has more than 800 employees in 28 offices around 
Australia practicing in consumer, commercial and product 
liability class actions, industrial and employment law, and 

a range of personal injury areas including medical negligence and dust. As head 
of the NSW class actions department Ben has recovered many millions of dollars 
for consumers, shareholders and victims of mass wrongs. Ben has more than 30 
years’ experience as a lawyer, almost half of which has been working at Maurice 
Blackburn where his expertise is in large consumer, commercial and product liability 
class actions. Ben has practised as a solicitor since 1984 and has held an unlimited 
practising certificate since 1988. He was a member of the Council of the Law Society 
of NSW between 1992 and 1995. He was the General Law Manager of Legal Aid NSW 
between 1994 and 2000. Ben is an author of the class actions chapter of the Federal 
Court Case Management Handbook.

Ms Joanne Staugas
Executive Member representing the Alternative Dispute 
Resolution (ADR) Committee, and Chair, ADR Committee 
Law Society of South Australia

Joanne joined the Section Executive this year. She is Chair 
of the Law Society of South Australia’s ADR Committee 
and is a member of the Section’s ADR Committee. She has 
held these positions for many years. Joanne has been part 
of Law Council teams that have developed practice and 
ethical standards for ADR and worked on major projects 
such as Mediator Standards and Accreditation and Model 

ADR Clauses.

Joanne is a partner at Johnson Winter & Slattery, and has over 35 years of legal practice 
experience with a focus on the advisory and dispute aspects of major infrastructure 
projects. Joanne’s commercial disputes practice includes adjudication, arbitration and 
expert determination, mediation and other forms of alternative dispute resolution and 
general commercial litigation. 

Joanne’s work covers defence, rail, and higher education in the construction and 
infrastructure and energy sectors at a national and international level, where she is 
recognised as a specialist legal expert. Joanne believes lawyers have a significant role 
to play in our changing society and that women will be at the forefront of change. 
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The challenges of advancing women’s leadership and influence in traditionally male-
dominated areas are well recognised. The opportunity for women to make a difference 
is both inspiration and motivation for Joanne in many aspects of her professional life.

Joanne takes on her new role as a member of the FLDRS Executive as part of her 
continuing effort to build strong relationships and develop thought leadership for 
the next generation of women lawyers. Putting back into the legal community and 
achieving greater recognition of women’s influence along the way will be a bonus.

(insert as per previous Newsletter - with Ian Bloemendal as Chair of the Client Legal 
Privileges Committee)

Mr Ingmar Taylor SC
Executive member and Chair, Industrial Law Committee

Ingmar joined the Section Executive in 2013. He is Chair of 
the Section’s Industrial Law Committee and was a member 
and secretary to that Committee during 2004–12. He is also 
a member of the Industrial Law Section of the NSW Bar 
Association

Ingmar is an expert advocate in the areas of industrial and 
employment law and occupational health and safety law. 
He was appointed Silk in 2012. Since being called to the bar 
in 1997 he has appeared before the Federal Court, Federal 

Magistrates Court, Supreme Court (NSW), Industrial Court of NSW, Fair Work Commission 
and superior appellate courts, including the High Court. He regularly appears for 
unions, large employers and employer organisations, and governments. In respect of 
occupational health and safety proceedings he regularly appears both for the prosecutor 
and for the defence, including in major cases involving fatalities.

Ingmar has been an editor of the Industrial Reports since 1998. and since 2012 has 
taught in the Sydney Uni LLM on Registered Associations, the law applying to unions 
and employer associations registered under the Fair Work (Registered Organisations) Act 
2009. He is a member of the Fair Work Commission’s Legal Reference Group Chaired by 
the President, the Hon Justice Ross.
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Law Council of Australia

19 Torrens Street

Braddon ACT 2612

AUSTRALIA

GPO Box 1989

Canberra ACT 2601

AUSTRALIA

Telephone: +61 2 6246 3722

Fax: +61 2 6248 0639

Email: fedls@lawcouncil.asn.au  

C
O

N
T

A
C

T
S

Practitioners with an interest 
in contributing material to 
this newsletter may contact 
the editor Mr Ian Bloemendal 
by email at ibloemendal@
claytonutz.com or by phone  
on 07 3292 7217.

SECTION EXECUTIVE 
Chair
Mr Chris Cunningham
Simmons Wolfhagen, Hobart
T: 03 6226 1200
F: 03 6226 1292
E: chris.cunningham@simwolf.com.au 

Deputy Chair
Mr John Emmerig
Jones Day, Sydney
T: 02 8272 0506
F: 02 8272 0599
E: jemmerig@jonesday.com

Treasurer
Mr Peter Woulfe
Blackburn Chambers, Canberra
T: 02 6247 5040
F: 02 6249 1760
E: woulfe@blackburnchambers.com.au

Members
Mr Ian Bloemendal
Clayton Utz, Brisbane
T: 07 3292 7217
F: 07 3221 9669 
E: ibloemendal@claytonutz.com

Mr Simon Daley PSM
Australian Government Solicitor, Sydney
T: 02 9581 7490
F: 02 9581 7732 
E: simon.daley@ags.gov.au

Mr David Gaszner
Thomson Geer, Adelaide
T: 08 8236 1354
M: 0403 069 822 
E:  dgaszner@tglaw.com.au

Ms Bronwyn Lincoln
Herbert Smith Freehills, Melbourne
T: 03 9288 1686
F: 03 9288 1567
E: Bronwyn.Lincoln@hsf.com

Mr Ben Slade
Maurice Blackburn Pty Ltd, Sydney
T: 02 8267 0914
F: 02 9261 3318
E: bslade@mauriceblackburn.com.au

Ms Joanne Staugas
Johnson Winter and Slattery Lawyers, Adelaide
T: 08 8239 7153
F: 08 8239 7100
E: joanne.staugas@jws.com.au

Mr Ingmar Taylor SC
State Chambers, Sydney
T: 02 9223 1522
F: 02 9223 7646
E: Ingmar.taylor@statechambers.net

Section Administrator
Dr Hanna Jaireth 
Law Council of Australia, Canberra
T: 02 62473722 
E: fedls@lawcouncil.asn.au

COMMITTEES WITHIN THE SECTION

AAT Liaison Committee Chair
Mr Chris Cunningham
Simmons Wolfhagen, Hobart
T: 03 6226 1200
F: 03 6226 1292
E: chris.cunningham@simwolf.com.au 

Administrative Law Committee Chair
Mr Michael Will
HWL Ebsworth, Canberra
T: 02 61512100
F: 02 9232 7626
E: Michael.Will@hwlebsworth.com.au

Alternative Dispute Resolution Committee 
Chair
Ms Mary Walker
Barrister, Wentworth Chambers, Sydney
T: 02 8815 9250
F: 02 9233 4464
E: inbox@marywalker.com.au

Class Actions Committee and Litigation Funding 
Sub-committee Co-chairs
Mr John Emmerig
Jones Day, Sydney
T: 02 8272 0506
F: 02 8272 0599
E: jemmerig@jonesday.com

Mr Ben Slade
Maurice Blackburn Pty Ltd, Sydney
T: 02 8267 0914
F: 02 9261 3318
E: bslade@mauriceblackburn.com.au

Client Legal Privilege Committee Chair
Mr Ian Bloemendal
Clayton Utz, Brisbane
T: 07 3292 7217
F: 07 3221 9669 
E: ibloemendal@claytonutz.com

Commonwealth Compensation & Employment 
Law Committee Chair
Mr Peter Woulfe
Blackburn Chambers, Canberra
T: 02 6247 5040
F: 02 6249 1760
E: woulfe@blackburnchambers.com.au

Federal Court Practice Committee
and Federal Circuit Court Liaison Committee 
Chair
Mr David Gaszner
Thomson Geer, Adelaide
T: 08 8236 1354
M: 0403 069 822 
E:  dgaszner@tglaw.com.au

Industrial Law Committee Chair
Mr Ingmar Taylor SC
State Chambers, Sydney
T: 02 9223 1522
F: 02 9223 7646
E: Ingmar.taylor@statechambers.net
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