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WELCOME TO THE MAY  
2016 (AUTUMN) EDITION  
OF CHAPTER III. 
As I write the Law Council is working through the implications 
of the 3 May Federal Budget. The President, Stuart Clark AM, 
has expressed concern that the crisis in legal aid has not been 
relieved. Initiatives that respond to some of the legal needs 
arising from family violence are expected in coming months.  

We look forward to the retention of savings within federal 
courts that arise from the merger of the corporate services functions of the Federal Court 
with those of the Family Court and Federal Circuit Court after the passage of the Courts 
Administration Legislation Amendment Bill 2015. The Law Council’s submission, to which 
Section Committees contributed, can be viewed here. 

We welcome recent appointments to federal courts and tribunals and congratulate 
appointees. The timely filling of judicial and tribunal vacancies is an important contributor 
to access to justice and the efficiency of our federal court and tribunal system. The listing 
delays that Section members report in some federal court registries are of serious concern, 
as is any delay in appointment of replacement judges and tribunal members once sitting 
members’ retirements or resignations have been announced or are anticipated. 

But notwithstanding these welcome appointments, it seems likely that the Federal Circuit 
Court will continue to be under resource pressure.  The Federal Circuit Court has an 
increasingly broad general federal jurisdiction in which the filings, particularly in migration 
and industrial law matters, continue to increase.  The listing delays in migration matters in 
the Federal Circuit Court are of particular concern and only seem likely to be exacerbated 
as the anticipated avalanche of the ‘legacy caseload’ reaches the Court. 

Commonwealth legislation also continues to expand the Federal Circuit Court’s jurisdiction 
incrementally.  This is consistent with the intended role of the Court as an intermediate 
federal court. It offers significant potential cost and other benefit to small and medium 
business.  It is particularly desirable in situations in which an existing conferral of 
jurisdiction is insufficient or leaves a jurisdictional gap that inconveniences or embarrasses 

CONTINUED OVER PAGE

http://www.lawcouncil.asn.au/lawcouncil/images/3091_-_CourtsAdminLegAmdtBill.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3091_-_CourtsAdminLegAmdtBill.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3091_-_CourtsAdminLegAmdtBill.pdf
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litigants, adds unnecessary cost and frustrates or delays the administration of justice. 
Corporate insolvency is an example of such a gap. The Senate Economic References 
Committee recommended in December 2015 that the Australian Government give 
serious consideration to extending the jurisdiction of the Federal Circuit Court to include 
corporate insolvencies under the Corporations Act 2001 (Cth). This can be achieved 
through amendments to the Corporations Law progressed through the Legislative and 
Governance Forum for Corporations, the body with oversight of corporate and financial 
services regulation. The Law Council’s submission supporting this expanded jurisdiction is 
available here. 

The Productivity Commission’s April 2016 draft report on Intellectual Property 
Arrangements has identified an opportunity to extend the jurisdiction of the Federal 
Circuit Court in its discussion on the resolution of intellectual property disputes involving 
small to medium businesses.  Feedback is invited on that suggestion and we look forward 
to engaging with the Commission on this and other topics affecting the administration of 
justice at a federal level.

In other news, we note Section activities, the 2016 Order of Australia Awards and more 
recent Section Awards, news from the federal courts and tribunals, interesting case notes 
and early reflections on the potential benefits of amalgamating federal tribunals.

Happy reading! 

John Emmerig
Chair, Federal Litigation and Dispute Resolution Section
May 2016

http://www.directory.gov.au/directory?ea0_lf99_120.&organizationalUnit&aecd69be-a968-443e-a2dc-8390240f5e74
http://www.directory.gov.au/directory?ea0_lf99_120.&organizationalUnit&aecd69be-a968-443e-a2dc-8390240f5e74
http://www.lawcouncil.asn.au/lawcouncil/images/2977_-_corp_insolvency_in_Aus_Construction_Industry-FLDRS.pdf
http://www.pc.gov.au/inquiries/current/intellectual-property/draft/intellectual-property-draft.pdf
http://www.pc.gov.au/inquiries/current/intellectual-property/draft/intellectual-property-draft.pdf
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The Section Executive Committee met in Sydney on 8 April 2016. Decisions include:

•  the Section’s Privileges and Immunities Committee will work with the Law Council 
Secretariat to progress the updating of the 1997 guidelines for the  Execution of 
AFP Search Warrants on Lawyers’ Premises, having considered the 2008 ALRC 
recommendation in its report Privilege in Perspective;

•  a membership recruitment and engagement strategy will be developed for the 
Section, in collaboration with the Legal Practice Section and the International Law 
Section and report to the phone meeting on 29 July 2016 with recommendations;

•  the Federal Court Liaison Committee will liaise with the Federal Court about the 
timeframe for the settling of the draft Practice Notes for the National Practice 
Areas;

•  the Chair of the Section’s Constitutional Law Committee, Bret Walker SC and 
Committee member Professor Anne Twomey will be invited to the Section’s 
AGM and Executive meeting on 21 October 2016 to speak about matters on the 
Constitutional law horizon; and

•  the Section Chair will liaise with the Chairs of the Business Law Section and the 
International Law Section about future collaboration opportunities.

Section contributions to Law Council advocacy
Section Committees drafted or contributed to the following submissions Dec 2015 –  
April 2016:

•  Migration Amendment (Family Violence and Other Measures) Bill 2016 18 April 
2016

• Supporting innovation through visas: the Entrepreneur Visa 18 March 2016

 •  Submission on the Conditions and treatment of asylum seekers and refugees at 
the regional processing centres in the Republic of Nauru and Papua New Guinea  
17 March 2016

 •  457 Programme - Temporary Skilled Migration Income Threshold (TSMIT) 11 March 
2016

• Draft class actions practice note 3 March 2016

• Fair Work Amendment (Gender Pay Gap) Bill 2015 24 February 2016

• Inquiry into human trafficking 15 February 2016

• 2016–17 Federal Budget 5 February 2016

 •  Consultation on draft Federal Court Central Practice Note and draft National 
Court Framework Practice Notes 20 January 2016

• Courts Administration Legislation Amendment Bill 2015 January 2016

Liaison
The Federal Circuit Court Liaison Committee chaired by Mr David Gaszner met on  
17 March 2016. The Court welcomed the Law Council’s support for the harmonisation 
of judicial pensions. Resourcing for the Court’s general federal jurisdiction remains 
concerning despite the Court having responsibility for its budget, and corporate services 
being shared with the Family Court. Limited access to justice continues in the migration 
law area.

The Administrative Appeals (AAT) Liaison Committee chaired by Chris Cunningham has 
been revitalised. Members representing migration, employment/Comcare, administrative 
law and tax committees in the FLDRS and Business Law Section have been appointed 
– Em Prof Robin Creyke; Ms Roz Germov; Ms Joanne Kinslor; Ms Angela Lee; Ms Chris 
Peadon; Mr Peter Woulfe and Mr Geoff Wilson.

The Section has liaised with the Federal Court of Australia in relation to its comments on 
the draft Federal Court Central Practice Note and draft National Practice Area Practice 
Notes. The core Practice Notes have been finalised, but a number of the other more 
specific Notes are still being settled. The Court’s E-trials Working Group chaired by 
the Hon Justice Chris Jessup met on 17 March 2016. Discussions focused on small to 
medium cases, questions of viability and cost. The Court has met with the Co-Chair of 
the National Criminal Law Committee Tim Game SC to discuss the Criminal Trials Court 
Criminal Proceedings Rules. These are expected to be settled soon.

http://www.lawcouncil.asn.au/lawcouncil/images/LCA-PDF/a-z-docs/ExecutionofAFPSearchWarrantsonLawyers%27Premises.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/LCA-PDF/a-z-docs/ExecutionofAFPSearchWarrantsonLawyers%27Premises.pdf
http://www.alrc.gov.au/report-107
http://www.lawcouncil.asn.au/lawcouncil/images/3141_-_Migration_Act_Family_Violence.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3130_-_Submission_re_Entrepreneur_visa.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3129_-__Nauru_PNG_Inquiry_2016.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3129_-__Nauru_PNG_Inquiry_2016.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3128_-_Submission_TMSIT_Review.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3118_-_Submission_Draft_NatCrtFramework_Class_Actions_Practice_Note.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3114_-__Fair_Work_Amendment_Gender_Pay_Gap_Bill_2015.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3112_-_Human_Trafficking_Inquiry.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3105_-_Submission_Federal_Budget_2016.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3100_-_Submission_Draft_NatCrtFramework_Practice_NotesDG.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3100_-_Submission_Draft_NatCrtFramework_Practice_NotesDG.pdf
http://www.lawcouncil.asn.au/lawcouncil/images/3091_-_CourtsAdminLegAmdtBill.pdf
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MLC Steering Group members attended a Migration Advice Industry Liaison meeting in 
Melbourne on 24 March 2016. The Department of Immigration and Border Protection 
(DIBP) has invited the Migration Law Committee (MLC) to suggest how DIBP might 
better engage on matters of strategic and policy importance.

CPD Events
A highlight of the Section’s activities since the last newsletter was the 2016 CPD 
Immigration Law Conference, very successfully hosted by the MLC in Melbourne on 4–5 
March. As noted in the Awards Section below, Melinda Jackson, Principal Solicitor at the 
Asylum Seeker Resource Centre in Melbourne was presented with the LEAP Migration 
Manager John Gibson AM Young Migration Lawyer of the Year Award at the conference 
dinner. Melinda is Chair of the Refugee Committee of the Law Institute of Victoria and, 
through it, Chair of the Legacy Caseload Working Group, a group of not-for-profit and 
commercial migration lawyers and various associations in the field. The Hon Justice 
Debbie Mortimer delivered the keynote address at the conference. Feedback from 
delegates suggests that her honour’s presentation, and the opening speech delivered 
by the Law Council President-elect, Fiona McLeod SC, were conference highlights. 
A marketing video of the event can be viewed on YouTube. More than 200 people 
attended the event which had more than 60 chairs and speakers, optional streams and 
multiple sponsors. 
Planning is underway for the following events that we encourage you to attend. Not only 
do Section events earn you necessary CPD points; they are fun way to network with your 
colleagues. The next event is:

•  An ‘Industrial Law Seminar – Important Recent Developments’ seminar co-hosted 
with the Law Society of South Australia in Adelaide on 19 May, 4.00–7.15pm. 
Jessup J of the Federal Court will chair the event. The speakers will be Ingmar 
Taylor SC, Harry Dixon SC and Andrew Gotting. This seminar will precede the 
biennial workshop that the Section’s Industrial Law Committee organises on 
current issues of interest. 

For other events please refer to page 29 and the Law Council’s website. 

Planning is well-advanced for the 2017 CPD Immigration Law Conference at the Four 
Seasons Hotel in Sydney, 24–25 February 2017. 

Planning has begun for a 2016 Class Actions Conference. 

Awards
Order of Australia Awards – Australia Day Honours
This year’s Australia Day Honours 2016 list recognised many award recipients for their 
service to the law. 

Companion of the Order of Australia (AC)

The top honour of Companion to the Order of Australia was awarded to:

•  His Honour John Henry Pascoe AO CVO (NSW) for eminent service to the law 
and to the judiciary through support for improved access to the justice system 
for Indigenous peoples, to legal administration and higher education, and as an 
advocate for the prevention of international trafficking of children; and

•  Allan James Myers AO QC (VIC) for eminent service to the community through 
philanthropic leadership in support of major visual arts, higher education, medical 
research and not-for-profit organisations, to the law, and to professional learning 
programs.

The Officer of the Order of Australia (AO) was awarded to:

•  Dr Michael Charles Pryles AM (VIC) for distinguished service to the law in the area 
of arbitration at the national and international level, and to legal education as an 
academic and author; and

•  Ms Elizabeth Broderick (NSW) for distinguished service to the community through 
seminal contributions to human rights, to the prevention of violence against 
women and children, to public administration, and to the law.

The Member of the Order of Australia (AM) was awarded to eleven recipients for 
significant service to the law. This included FLDRS member Joseph John Catanzariti 
(NSW) for significant service to the law, to legal education, to labour and employment 
relations, and to professional legal bodies. 

https://www.youtube.com/watch?v=Cym9-oJl0JM
https://www.lawsocietysa.asn.au/LSSA/Event_Content/Event_Display.aspx?EventKey=PDH190516
http://www.lawcouncil.asn.au/lawcouncil/index.php/conferences/law-council-events
http://www.lawcouncil.asn.au/lawcouncil/images/FINAL_ILC_2017_Save_the_Date.pdf
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The other recipients were (NSW) Lionel Philip Robberds QC, Michael Bruce Rose, 
James William Dwyer OAM and Armando Gardiman; (VIC) the Hon. John Michael Batt, 
Genevieve Nihill and Ian Frederick Pyman; (QLD) Ralph Patrick Devlin QC; (SA) Dr John 
Francis Keeler and (ACT) Philip Stanley Moss

The Medal of the Order of Australia (OAM) for service to the law was awarded to four 
recipients: Thomas John Braes, Dr Michael Duckett White QC and Dr Keith Ernest Tronc 
(QLD), and George Travers Sadleir (WA)

Young Australian Migration Lawyer of the Year 

Refugee advocate Ms Melinda Jackson is the 2016 LEAP Migration Manager John 
Gibson AM Young Australian Migration Lawyer of the Year. The Award was presented in 
Melbourne on 4 March at the 2016 
CPD Immigration Law Conference 
dinner. The annual award honours 
John Gibson AM (1950–2012) who 
was unceasing in his efforts to 
promote the rights of refugees and 
asylum seekers for more than 25 
years. 

Ms Jackson is Principal Solicitor at the 
Asylum Seeker Resource Centre and 
a registered migration agent; Chair of 
the Refugee Law Reform Committee 
of the Law Institute of Victoria (LIV); 
Chair of the Legacy Caseload Working 
Group, a group of not-for-profit and 
commercial migration lawyers and 
various associations in the field; and 
a member of the Unaccompanied 
Humanitarian Minors Consortium. Ms Jackson is also chair of the Refugee and Pro 
Bono Committee in the FLDRS. Ms Jackson has contributed to numerous papers and 
submissions for both the Law Council and the LIV.

Lawyers Weekly 2016 Migration Partner of the Year

Congratulations Mrs Rita Chowdhury, MLC Deputy Chair, 
and chair of the 2017 CPD Immigration Law Conference 
organising committee. Ms Chowdhury is the recipient of 
the Lawyers Weekly 2016 Migration Partner of the Year 
Award. Ms Chowdhury is an expert in corporate, business 
and investment migration.

Several other award recipients are also active members of 
the Law Council’s Sections:

•  Dr Martyn Taylor is active in the Business Law Section 
and the International Law Section. 

• Mr Mark Parker is a member of the Family Law Section. 

•  Ms Michelle Levy is Chair of the Legal Practice Section’s 
Superannuation Committee.

•  Mr Luke Woodward is a member of the Competition and 
Consumer Committee in the Business Law Section.

•  Ms Philippa Stone is a member of the Corporations Committee in the Business Law 
Section

•  Mr Michael Clough is a member of the Taxation Committee in the Business Law 
Section

L:R: Law Council President-elect Ms Fiona McLeod; 
Award recipient Ms Melinda Jackson, Mr Christian 
Bell, National Sales Manager of LEAP Migration 
Manager, the Award sponsor, and Erskine Rodan 
OAM, MLC Chair.

http://www.lawyersweekly.com.au/news/18471-australia-s-top-partners-revealed
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S HIGH COURT OF AUSTRALIA NEWS
Chief Justice of the High Court to retire
The Chief Justice of the High Court, the Hon Robert French AC, has informed the Prime 
Minister of his intention to retire on 29 January 2017. This will enable his successor to 
sit from the commencement of the 2017 sittings on 30 January 2017.

FEDERAL COURT AND FEDERAL  
CIRCUIT COURT NEWS
Vale Judge Whelan
The Federal Circuit Court of Australia advised on 17 February 2016 that Judge Dominica 
Whelan had sadly passed away, having struggled against illness. Her Honour was held in 
the highest regard by her fellow judges and colleagues across a wide jurisdiction. Judge 
Whelan had a life-long passion for the law and conducted her role as a judicial officer 
with compassion. Judge Whelan was appointed to the Court in 2010 having served as a 
Commissioner of the Australian Industrial Relations Commission and Fair Work Australia 
for approximately 15 years.

Retirements and appointments 

Justice Annabelle Bennett
On 14 March 2016 the Full Court of the Federal Court farewelled the Hon Justice 
Annabelle Bennett at a ceremonial sitting. Her honour served as a Justice of the 
Federal Court 2003–16 and made a significant and lasting contribution to the Court’s 
jurisprudence, particularly in the field of intellectual property, taxation, competition, 
commercial cases and administrative law. Noel Hutley SC, for the Bar, remarked that 
her honour’s ‘scientific training, attention to detail and great intelligence, combined 
with charm and tact, helped foster what some described as professional informality 
that helped to put at ease counsel and expert witnesses alike. Her Honour’s future 
endeavours include sitting as a Member of the Court of Arbitration for Sport in this 
year’s Rio Olympics and anticipated work in organisations such as World Intellectual 
Property Organisation and the World Trade Organisation.

Deputy Chief Justice Faulks

On 12 February 2016 a ceremonial sitting was held at the Commonwealth Law Courts 
Building in Canberra to mark the retirement of the Hon. Deputy Chief Justice John Faulks 
after nearly 22 years of outstanding service to the Family Court of Australia, and more 
than 46 years working in law, mainly in the ACT.

Justice Faulks worked in private practice before being appointed a judge of the Family 
Court in 1994. Justice Faulks made a significant contribution to the development of 
family law generally and, more specifically, to the administration of justice throughout 
his career as a solicitor and barrister, as the President of the ACT Law Society, as the 
President of the Law Council of Australia, as the Chair of the Family Law Council and in 
recent years, as a first instance judge and the Deputy Chief Justice of the Family Court.

Justice Robert Bromwich

On 21 March 2016, Justice Robert Bromwich was sworn in as Justice of the Federal 
Court, sitting in Sydney, having served as Commonwealth Director of Public Prosecutions 
since December 2012. He was called to the Bar in 1998 and took silk in 2009, appearing 
both for the Crown and the accused. His Honour is known for managing numerous 
complex criminal cases, particularly drug importation and insider trading matters as 
well as prosecuting medical practitioners for Medicare fraud. Coronial inquests were an 
important area of his practice.

Justice Natalie Charlesworth 

On 23 March 2016, a ceremonial sitting of the Full Court welcomed the Hon Justice 
Natalie Charlesworth to the Federal Court, sitting in Adelaide. Justice Charlesworth 
began a career in journalism and the media, before obtaining a first-class Honours law 
degree. In 2002, she was appointed as an associate to the Hon. Justice Mansfield AM 
(whose vacancy she filled on 1 March 2016), then joined the South Australian Crown 

http://www.fedcourt.gov.au/publications/judges-speeches/speeches-former-judges/justice-bennett/bennett-j-20160414
http://www.fedcourt.gov.au/publications/judges-speeches/justice-bromwich/bromwich-j-20160321
http://www.fedcourt.gov.au/publications/judges-speeches/justice-charlesworth/charlesworth-j-20160323
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S Solicitor’s Office. After service in other firms and a return to the Crown Solicitor’s Office, 
Ms Charlesworth joined the bar in South Australia in 2007, where she worked across 
a range of complex areas of law. She specialised in commercial, media, administrative, 
regulatory and industrial law and was recognised in Doyles Guide as a leading barrister in 
employment law. Her honour is a sixth generation South Australian.

Judge Anne Demack

The Law Council has welcomed the appointment of a new Federal Circuit Court judge, 
Judge Anne Demack, to Rockhampton. Judge Demack will sit on circuit in Emerald, 
Gladstone, Mackay and Brisbane. The Chair of the Law Council’s Rural, Regional 
and Remote (RRR) Lawyers Committee, Morry Bailes, welcomed Judge Demack’s 
appointment, noting that she would bring a wealth of experience to the role. Judge 
Demack’s appointment will also greatly improve access to justice in the community 
because legal services in rural, regional, and remote areas are insufficiently resourced, 
and there is a critical shortage of lawyers working in regional areas. This problem is 
expected to worsen in coming years.

Judge Jillian Williams

On 25 February 2016, Jillian Elizabeth Williams was appointed a Judge of the Federal 
Circuit Court of Australia, sitting in Melbourne. Judge Williams filled the vacancy left 
by the retirement of Judge Daniel O’Dwyer. Judge Williams has had experience as a 
solicitor, consultant, barrister, and Registrar of the Family Court and the Federal Circuit 
Court. She was described by Jennifer Batrouney QC (Vice President of the Victorian 
Bar Council) as having a reputation for being hard working, meticulous, honest, calmly 
spoken and a person of underlying steely resolve. The Full Court held a ceremonial sitting 
to welcome Jillian Williams in Melbourne on 7 April 2016. 

Judge Elizabeth Boyle

On 25 February 2016, the Governor-General appointed Elizabeth Boyle a Judge of 
the Federal Circuit Court, sitting in Sydney. Prior to joining the bar, Her Honour was 
a solicitor at Legal Aid Commission NSW and also a Registrar in the Family Court of 
Australia. She was admitted as a barrister in 2001, where she built a strong family law 
practice.

Appointments announced 6 May 2016
On 6 May 2016 the Attorney-General, Senator the Hon George Brandis QC, announced 
four appointment to federal courts: 

•  Mr Stephen Burley SC will commence in the Sydney registry of the Federal Court 
on 23 May 2016, filling the vacancy created by the retirement of the Hon Justice 
Annabelle Bennett AO. Mr Burley’s principal areas of practice have been intellectual 
property, administrative law, competition and trade practices. He was called to the 
Bar in 1993 and was appointed Senior Counsel in 2007.

•  Mr Shane Gill will commence in the Canberra registry of the Family Court on  
16 May 2016, the registry from which the Hon Deputy Chief Justice John Faulks 
and the Hon Justice Mary Finn will retire in coming months. Mr Gill was called to 
the Bar in 2003. He is the President of the ACT Bar Association, a Director of the 
Australian Bar Association and a Director of the Law Council of Australia.

•  Mr Alister McNab will commence in the Melbourne registry of the Federal Circuit 
Court on 18 May 2016, filling the vacancy created by the untimely passing of 
Judge Whelan (see above). Mr McNab was called to the Victorian Bar in 1990 
and has since practised in commercial law, discrimination law, employment and 
industrial law.

•  Ms Brana Obradovic will commence in the Parramatta registry of the Federal 
Circuit Court on 30 May 2016. Ms Obradovic was called to the NSW Bar in 1998, 
practising in bankruptcy, human rights, commercial law, equity, family law, 
industrial and employment law, international law and workplace health and safety. 
Ms Obradovic has also taught law at the University of Western Sydney.

https://www.vicbar.com.au/GetFile.ashx?file=PeopleWelcomesFiles%2f20160407+Welcome+address+-+Her+Honour+Judge+Jillian+Williams.pdf
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Federal Court Case Management Handbook 

The Law Council’s Federal Court Case Management Handbook is a handy reference for 
practitioners; available here.

Short matters insurance list 

The Federal Court has established an insurance list within the Commercial Contracts, 
Banking, Finance and Insurance sub-area of the Commercial and Corporations National 
Practice Area to deal with short matters and particularly matters of policy interpretation 
and concerning the operation of insurance legislation. The list commenced in Melbourne 
in March and has been scheduled to roll out into all State registries by late April 2016.

The purpose of the list is to provide to the insurance commercial community for the 
prompt and efficient resolution of legal issues without the need for full-blown hearings.

National Court Framework – national duty system

A key component of the Federal Court’s implementation of the National Court 
Framework (NCF) has been the review of the Court’s duty system to ensure a nationally 
consistent system that provides timely and proactive responses to urgent duty matters. 
The key features of the National Duty System that commenced on 1 February 2016 
include:

•  dedicated Commercial and Corporations National Practice Area (NPA) Duty Judges 
who will hear all Commercial and Corporations NPA matters;

•  General Duty Judges who will hear all matters that do not fall within the 
Commercial and Corporations NPA, with an appropriately adjusted duty mechanism 
in the Admiralty and Maritime NPA;

•  all urgent Admiralty and Maritime applications to be made to a Judge should be 
made by the filing party approaching the Admiralty and Maritime Registry Co-
ordinating Judge in the relevant registry or, in his or her absence, to a judge in 
the NPA in the registry or to the National Operations Registrar. A contact list of all 
Admiralty and Maritime Registry Co-ordinating and NPA Judges is available on the 
Court’s website. Applications for the arrest of a vessel will continue to be made to 
the Duty (or other nominated) Registrar unless the filing party specifically requests 
that the matter be dealt with by a Judge;

•  a ‘direct-to-chambers’ approach will allow practitioners to liaise directly with 
the chambers of the appropriate Duty Judge about urgent cases, and to identify 
appropriate urgent hearing dates;

•  self-represented litigants (SRLs) will be provided special assistance by the local 
registry NCF Coordinator or SRL Coordinator; and

•  the details of the current Commercial & Corporations NPA Duty Judge, General 
Duty Judge and SRL Coordinator/NCF Coordinator for Self-represented litigants will 
be updated daily on the Court’s Daily Court List. Arrangements for urgent after-
hours matters will also be specified on the Daily Court List.

News from the Registrar
by Adele Byrne1

Courts Administration Legislation Amendment Act 2016 (CALAA)

The Courts Administration Legislation Amendment Act 2016 (Cth) (CALAA) will merge 
the governance structures of the Federal Court, Family Court and Federal Circuit Court 
by allowing for corporate services to be shared between the courts and managed by 
the Federal Court CEO/Principal Registrar, effective from 1 July 2016. This structure 
preserves the responsibilities of heads of jurisdiction with respect to the administrative 
affairs of their respective courts, excluding corporate services.

Mr Steve Agnew has been appointed as Executive Director of Operations for the 
Federal Circuit Court. Mr Agnew has extensive experience as a senior manager in courts 
administration and has been acting in a similar position for several years. He will have 
direct responsibility for Registry Services from 1 July 2016 when the budgets of the 
two courts will be split. The position was created as a result of a decision by the Chief 
Judge of the Federal Circuit Court and Chief Justice of the Family Court to transfer 

1  Principal Registrar of the Federal Circuit Court.

https://protect-eu.mimecast.com/s/wOzUB4DJlUn
http://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/adm1/convening-judges
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responsibility for running the family law registries to the Federal Circuit Court. This is 
a separate but parallel process to the amalgamation of corporate services. The new 
position is critical to the delivery of registry services for both the Federal Circuit Court 
and Family Court. 

New Federal Court and Federal Circuit Court Bankruptcy Rules and Forms

The Federal Court (Bankruptcy) Rules 2016 replaced the Federal Court (Bankruptcy) 
Rules 2005, and the Federal Circuit Court (Bankruptcy) Rules 2016 replaced the Federal 
Circuit Court (Bankruptcy) Rules 2006 from 1 April 2016. The Federal Circuit Court and 
the Federal Court have harmonised bankruptcy rules as they have a shared bankruptcy 
jurisdiction. 

The new Bankruptcy Rules do not substantially alter the previous rules but reflect a 
contemporary drafting style using terminology consistent with the Bankruptcy Act 1966 
(Cth). The new Rules also correct obvious errors and provide guidance where required.

The Federal Court has published new forms made under the Federal Court (Bankruptcy) 
Rules 2016 (Cth). There is a 6 month period of grace until 30 September for use of the 
previous forms to allow for precedent system changes.

Federal Circuit Court (Commonwealth Tenancy Disputes) Amendment Instrument 
2016 (Cth)

The Federal Circuit Court (Commonwealth Tenancy Disputes) Amendment Instrument 
2016 confers jurisdiction on the Federal Circuit Court for Commonwealth tenancy 
disputes involving land in a non-self-governing Territory in which a Commonwealth 
officer or employee (other than a member of the Defence Force) is the lessee (other 
than a sublessee), the licensee (other than a sub licensee) or a grantee of a right or 
permission to possess, occupy or use land owned by the Commonwealth. This will allow 
such disputes to be heard and determined in the Court.

The Instrument also makes provision for the Court to apply with modifications, 
the Residential Tenancies Act 1997 (ACT) when determining Commonwealth tenancy 
disputes that involve land within the Jervis Bay Territory. It provides that parties to such 
a dispute must not make an application in respect of the dispute to the ACT Civil and 
Administrative Tribunal.

Citation of decisions in the Federal Circuit Court

Practice Direction No 1 of 2015 – Citations of decisions of Australian Courts and 
Tribunals – AustLii stipulates how judgments should be cited to the Federal Circuit Court. 
It is now permissible to cite the digitally signed and watermarked (‘signed by AustLII’) 
copy of a judgment. Information on this new format is available from the AustLii website. 
The Court considers this to be a useful initiative as the provision of copies of decisions 
in this format is of assistance to those who do not have ready access to authorised law 
reports.

Subscription services – website information

Information is available on the Federal Circuit Court’s website about subscriptions to 
various types of information including: 

• updates to the Daily Court List

• news items and Practice Directions

• forms, brochures and papers (including Annual Report)

• judgments

• new job opportunities
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http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/about/news/bankruptcy-legislation-update
http://www.federalcourt.gov.au/forms-and-fees/forms/bankruptcy-rules
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/rules-and-legislation/practice-directions/2015/012015
http://www.austlii.edu.au/austlii/help/signedby.html
http://www.federalcircuitcourt.gov.au/wps/wcm/connect/fccweb/court-lists-and-circuits/subscribe/
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S Selection of judicial speeches

•  Chief Justice French AC, ‘The State of the Australian Judicature’, Law Council of 
Australia and Australian Bar Association, Hobart, Tasmania, 29 April 2016

•  Justice Logan RFD, ‘What now for Defence Force Discipline Appeals?’, Joint 
Services Legal Panel (South-East-Queensland) Training Day, Brisbane. Justice 
Logan is Deputy President of the Defence Force Discipline Appeal Tribunal,  
16 April 2016

•  Justice Logan RFD, Co-chair’s Remarks, official opening by the Chief Justice of 
Queensland of ‘In freedom’s cause – the Queensland legal profession and the great 
war’ centenary exhibition and book launch, 18 February 2016

•  Justice Anna Katzmann, ‘Re-Wiring the Law’, Opening address to the College of 
Law 2016 National Wellness for Law Forum, 04 February 2016

•  Justice James Edelman, ‘Three Issues in Construction of Contracts’, Supreme and 
Federal Court Judges’ Conference 2016, Brisbane, 27 January 2016

•  Chief Justice French AC, ‘Transnational Dispute Resolution’, Supreme and Federal 
Court Judges’ Conference, Brisbane, 25 January 2016

•  Chief Justice French AC, ‘Convergence of Commercial Laws — Fence Lines and 
Fields, Doing Business Across Asia’, Legal Convergence in an Asian Century 
Conference, Singapore, 22 January 2016

•  Justice Susan Kiefel AC, ‘The Doctrine of Consideration in Contract – Some 
Historical and Comparative Perspectives’, Contracts in Commercial Law 
Conference, NSW, (yet to be published), 18 December 2015

•  Justice James Edelman, ‘Vindicatory Damages’, TC Beirne School of Law 
conference ‘Private Law in the 21st century’, 15 December 2015

•  Justice Bernard Murphy, ‘Class Actions and the National Court Framework’,  
7 December 2015

•  Justice James Edelman and Stefan Tomasich, ‘Lord Bingham of Cornhill’, Selden 
Society, Australian Chapter, 3 December 2015

http://www.hcourt.gov.au/assets/publications/speeches/current-justices/frenchcj/frenchcj29Apr2016.pdf
http://www.fedcourt.gov.au/publications/judges-speeches/justice-logan/logan-j-20160416
http://www.fedcourt.gov.au/publications/judges-speeches/justice-logan/logan-j-20160218m
http://www.fedcourt.gov.au/publications/judges-speeches/justice-katzmann/katzmann-j-20160204
http://www.fedcourt.gov.au/publications/judges-speeches/justice-edelman/edelman-j-20160127
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/frenchcj/frenchcj25Jan2016.pdf
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/frenchcj/frenchcj22Jan2016.pdf
http://www.hcourt.gov.au/assets/publications/speeches/current-justices/frenchcj/frenchcj22Jan2016.pdf
http://www.fedcourt.gov.au/publications/judges-speeches/justice-edelman/edelman-j-20151215
http://www.fedcourt.gov.au/publications/judges-speeches/justice-murphy/murphy-j-20151207
http://www.fedcourt.gov.au/publications/judges-speeches/justice-edelman/edelman-j-20151203
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ADMINISTRATIVE APPEALS TRIBUNAL  
(AAT) NEWS

Appointments
On 6 May 2016 the Attorney-General, Senator the Hon George Brandis QC, announced 
76 appointments to the AAT.

Twenty-nine appointments were announced on 24 March 2016: 

•  Professor Bernard Joseph McCabe and Mr James Francis Walsh as Deputy Pres-
idents for three years from 25 March 2016, as the Division head of the Taxation 
and Commercial Division and Division head of the Social Security and Child Support 
Division respectively;

•  Mr Kent Chapman and Mr Justin Meyer as full time members for five years from 
4 April 2016;

•  Mr Peter Britten-Jones and Mr William Stefaniak AM RFD as part-time senior mem-
bers for five years from 25 March 2016;

• Ms Dominique Grigg as a part time member for five years from 25 March 2016;

•  Mr Andrew Carson and Dr Jonathan Gillis as part time members for three years, 
from 25 March 2016; and

• Dr Maria Theresa Ho as a part time member for three years from 18 April 2016.

The following people were appointed as part time members for five years from  
25 March 2016:

• Mr Louie Hawas;

• Ms Anne Marie Elias;

• Dr Bennie Ng; and

• Mr Perry Quinlan Wood.

Mr Simon Letch has been reappointed as a full time member for three years from 
16 May 2016.

In addition, the following people have been reappointed as part time members for 
three years commencing 1 April 2016, except Ms Buxton and Ms Williams who will 
commence on 16 2016, and Professor Bohane and Dr Schwarz who will commence on 
26 May 2016:
• Professor Timothy Daniel Bohane;

• Dr Alexandra Joy Bordujenko;

• Ms Tina Liane Bubutievski;

• Ms Kate Buxton;

• Ms Erika Cornwell;

• Professor John Anthony Devereux;

• Ms Amanda Jane Ducrou;

• Ms Anne Therese Grant;

• Mr Adam John Halstead;

• Ms Tamara Hamilton-Noy;

• Ms Susan Hoffman;

• Ms Maxina Martellotta;

• Dr Harry Schwarz; and

• Ms Judith Williams.

https://www.attorneygeneral.gov.au/Mediareleases/Pages/2016/SecondQuarter/6-May-2016-Appointments-to-the-Administrative-Appeals-Tribunal.aspx
https://www.attorneygeneral.gov.au/Mediareleases/Pages/2016/FirstQuarter/24-March-Appointments-to-the-Administrative-Appeals-Tribunal.aspx


CHAPTER III – AUTUMN 2016
PAGE 12

CONTACTS

WELCOME

SECTION NEWS

HIGH  
COURT & FEDERAL 
COURTS NEWS

AAT NEWS

FEATURE  
ARTICLE ONE

CASE NOTES

MATTERS OF 
GENERAL INTEREST

ADMINISTRATIVE APPEALS TRIBUNAL  
(AAT) NEWS

On 25 February 2016, the Attorney-General announced these appointments:

•  Ms Jan Redfern PSM as a Deputy President. She will serve as the Division head of 
the Migration and Refugee Division and occupy this position for seven years from 
21 March 2016; 

•  the Hon Dennis Cowdroy OAM as a Deputy President for five years from 1 March 
2016;

•  Dr Irene O’Connell as a full-time senior member for five years from 26 February 
2016;

•  Mr Donald Davies as a part-time senior member for five years from 1 March 2016; 
and

•  Professor David Ben-Tovin, Mr Andrew Cameron, Dr Bernard Hughson, and Dr Peter 
Wilkins MBE as part-time members for five years.

AAT co-location program 
The AAT’s Registry services including for the Migration and Refugee Division, are 
now available at the AAT’s 83 Clarence Street office on Level 6. The AAT co-location 
program, including the move to Clarence Street from the Market and George Street 
offices, is expected to be completed in May 2016. The AAT will continue to communicate 
information about the co-location of its offices on their website, www.aat.gov.au and by 
issuing AAT Alerts. 

The AAT’s co-location program is also discussed in Em Professor Robin Creyke’s opinion 
piece following.

Australia Post delivery to the AAT
Longer delivery periods now apply to applications, submissions and evidence sent via 
mail to the AAT. Six days should be allowed for AAT receipt of these items via regular 
mail delivery.

https://www.attorneygeneral.gov.au/Mediareleases/Pages/2016/FirstQuarter/24-March-Appointments-to-the-Administrative-Appeals-Tribunal.aspx
https://protect-au.mimecast.com/s/6eKpBZc7g2oEFV
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TRIBUNAL AMALGAMATION:  
WHAT HAS BEEN ACHIEVED?
by Robin Creyke1

Fifteen years ago I said of the predecessor to the Tribunals Amalgamation Act 2015 
(Cth) (TAA) that my paper on the Administrative Review Tribunal (ART) Bills should have 
been titled ‘Death or Resurrection?’ Melodramatic though that sounded at the time, it 
was prescient given the demise of the package of Administrative Review Tribunal Bills 
and now the resurrection of the amalgamation through the Tribunals Amalgamation Act 
2015 (Cth) (the TAA). 

The defeat of the ART in 2001 was startling, given the proposal was a major policy 
change thoroughly canvassed in the media, and policy had been developed from 1998. 
Its defeat was principally due to the attack on the independence of the body, the 
diminution of the quality of review, the removal of rights of applicants and the reduction 
in the accountability of the Australian Government. 

My purpose today is to assess the significance of the amalgamation of tribunals grafted 
on to what the Productivity Commission has described as one of the three pillars of the 
civil justice system in Australia in its 2014 Access to Justice Arrangements report. 

I shall explore whether the Australian Government’s current objectives for the 
amalgamated AAT have been met; and provide some predictions about the new body.

ART Bills v TAA
The defeat of the ART Bills in the Senate in 2001 sent shock waves through the 
Australian Government and it is apparent that the TAA Bill in 2014 was drafted with an 
aversion to anything contentious. As Senator Jacinta Collins said in the second reading 
debate on the TAA Bill:

This Bill is much less controversial. For the most part, its provisions affect a simple 
consolidation of existing tribunal architecture.2

The tribunals now amalgamated are the former Administrative Appeals Tribunal (AAT), 
Social Security Appeals Tribunal (SSAT), Migration Review Tribunal (MRT), and the 
Refugee Review Tribunal (RRT). The Veterans’ Review Board (VRB), the other high 
volume national review body is excluded. The government explained that was because 
it is ‘within the Defence portfolio’; not a description the VRB would welcome. The truth 
is the attempt to include the veterans’ jurisdiction in 2000 was so bruising, that for 
political reasons, it was taken out of consideration from the inception of the current plan 
to amalgamate. 

The AAT now has eight divisions rather than separate tribunals:

• General Division (GD)

• Freedom of Information Division (FoI)

•  Migration & Refugee Division (including the Immigration Assessment Authority 
(IAA))

• National Disability Insurance Scheme Division (NDIS)

• Security Division (SD)

• Social Services & Child Support Division (SS & CS) 

• Taxation & Commercial Division (T & C), and

• Veterans’ Appeals Division (VAB)

This paper focuses on the ‘core’ six divisions other than the M&R, and SS & CS Divisions.

1   Emeritus Professor, Australian National University, paper presented to the 2015 AIAL National 
Administrative Law Conference, Administrative Law – Challenges of a new age balancing fairness with 
efficiency and national security, 23–24 July 2015. 

2   Australian Senate, Senator the Hon Jacinta Collins, Senate Chamber Speech in the Second reading debate 
on the Tribunals Amalgamation Bill 2014, Senate Hansard, Monday, 11 May 2015, 2699. 

http://www.iaa.gov.au
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Criticisms of the ART
The defeat of the ART Bill in 2001 was partly a result of criticisms voiced by members 
of the legal profession. Ms Anne Trimmer, then President of the Law Council of Australia 
summed at the criticisms at the time:

A theme of the bill is a whittling away of the independence of the external 
merits review tribunal and its absorption into the bureaucracy. This is reflected 
in lack of tenure of members, the funding of divisions by departments, the 
concept of ministerial directions and code of conduct and performance 
requirements. Any reform which attacks the independence of the external 
merits tribunal must be regarded with caution.3

Independence
The provisions trenching on the ART’s independence were:

• the President was not to be a judge but an executive manager of the tribunal;4

•  members were to be subject to performance agreements and a system of 
performance pay and could be removed for breaches of either;5

•  there was no minimum term of appointment for members and the criteria for 
membership was simply that members have ‘appropriate qualifications and 
experience’;

•  members were to be subject to Directions, including that they apply government 
policy. Those directions could be issued by Ministers, the President and Executive 
members. Furthermore, portfolio ministers could issue directions that would prevail 
over those of the President;6

•  cross-appointments to divisions had to be approved by all six affected Ministers – a 
recipe for inordinate delay;7 and

•  funding for the six divisions was to continue to be provided by portfolio agencies.8

The features of the TAA that indicate its level of independence include:

•  Structure and headship: The President of the newly furbished AAT is still a Federal 
Court judge and the tenor of the ART Bills that the body become an executive style 
tribunal has been resisted. 

•  Performance agreements for members: At no time has there been any suggestion 
of performance agreements or performance pay for members, provisions which 
clearly would undermine their position as independent statutory officers. There 
was a provision in the TAA Bill that members could be removed by the Governor-
General for breach of certain criteria – an attack on statutory independence. That 
was removed following the Senate debate and the recommendations of the Senate 
Legal and Constitutional Affairs Committee. The status quo is preserved, namely, 
that members can only be removed by the Governor-General after an address by 
Parliament for proved misbehaviour or incapacity.

•  Terms of appointment: There was a half-hearted attempt to reduce the maximum 
term of appointment from seven to five years but this was dropped by the 
Attorney-General following a Senate objection. There has never been an agreed 
minimum term of appointment to the tribunals, and some level of flexibility is 
needed by heads of tribunals for short-term appointments to fill particular needs. 
So no objection was taken in the debate on the current TAA Bill to this omission. 

•  Appointments and cross-appointments: These are only subject to the approval 
of two Ministers (not six) – the Attorney-General, and if to a particular division, 
the portfolio Minister, thus hopefully minimising the delays which appear to be 
endemic at present. 

•  Members subject to directions: There is no provision in the TAA that members must 
comply with government policy. In the new AAT Act there are to be Directions but 
only by the President or with his approval by Division Heads – not the Minister – 
and the directions are relate only to operational and procedural, not substantive 

3  Anne Trimmer, Law Council of Australia President, ‘Legal Representation’ AIAL Forum No 27, 23.
4  The Hon R McClelland ‘The ART – an ALP View’ (2000) 27 AIAL Forum 26.
5  Trimmer, above n 3, 21; McClelland, above n 4, 27.
6  Trimmer, above n 3, 21; McClelland, above n 4, 27. 
7   M Carstairs ‘The Human Face of the ART: Appointments and Structure’ (2000) 27 AIAL Forum 14; Senator 

B Greig ‘The ART – An Australian Democrat View’ (2000) 27 AIAL Forum 39.
8  Trimmer, above n 3, 20–21; McClelland, above n 4, 26.

http://www.ahttp:/www.austlii.edu.au/au/journals/AIAdminLawF/2000/24.pdfustlii.edu.au/au/journals/AIAdminLawF/2000/24.pdf
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matters. A failure to comply does not result in the invalidity of the decision, nor is 
there any indication that it affects the appointment of members (AAT Act s 18B).

•  Funding: The only publicly available information is that funding for the new AAT is 
to be a one-line appropriation. That suggests that one portfolio only is involved and 
that is most likely to be the Attorney-General’s Department.

I have further assessed the independence issue by comparing the provisions of the TAA 
with three principles:9  administrative independence, institutional independence, and 
adjudicative independence. 

•  administrative independence concerns the arrangements that enable the tribunal 
to perform its statutory function and manage their finances and staff. One line 
funding for the AAT, and no ability on the part of Ministers, as proposed for the 
ART, to trump the President’s directions, have secured the amalgamated AAT’s 
administrative independence;

•  institutional independence is about distance from the exercise of Executive 
Government influence: security of tenure and remuneration, control over listing, 
and allocation of cases to members and panels. The arrangements applicable 
within the former AAT continue, so institutional independence seems assured.

•  The final element, adjudicative independence, is about the relationships that affect 
members and panels as adjudicators and their ability to make decisions impartially 
and free from external interference or improper influence i.e. decision-making free 
of bias, consistent with codes of conduct and oaths of office, immunity from suit, 
disclosure of interests, and disqualification and restrictions on employment. None 
of these have changed, particularly given the Australian Government’s backdown 
on the criteria for removal from office, and the retention of the maximum term of 
appointment of seven years. Generally speaking, tribunal members’ impartiality in 
decision-making has been assured. This is unlikely to change. So it can be taken 
that adjudicative independence too is present in the new tribunal.

So on the independence front, the lessons from the ART experience were learned.

Other criticisms of the ART Bills were:

•  the ‘one-size-fits-all’ approach to the amalgamation – referring to the core 
procedural and other provisions which were to apply across all divisions;

•  emphasis on the administrative character of the tribunal’s processes as illustrated 
by comments of the then Commonwealth Attorney-General, the Hon Daryl 
Williams:

 The new tribunal will provide for independent review within the framework and 
culture of an executive body [and] Commonwealth review tribunals constitute 
part of the executive arm of government and provide administrative, not 
judicial, decision making in dispute resolution processes.10

• the absence of an open and transparent appointments system;

•  a presumption against legal representation – portfolio legislation could restrict or 
remove access to representation which would be by leave;11

• applicants had no right to an oral hearing nor one before a multi-member panel;

•  if an applicant produced new evidence the matter should be remitted to the 
agency for reconsideration thus prolonging the process and possibly leading to 
litigation fatigue;12

•  there was to be second tier review, but it was restricted to cases heard initially by 
a single member, and only if the case involved an obvious error or was of general 
significance. At the same time, if a matter was of general significance or there was 
a material error, a panel could be constituted to hear it. In which event, it could not 
be reviewed by the second tier – a truly Kafkaesque situation.13

9   Council of Australasian Tribunals, Best Practice Guide to Tribunal Independence in Appointments: 
Discussion Paper, 2015, 11, 15, 18.

10   The Hon D Williams, ‘Administrative Review Tribunal – The Government’s Proposals’ (2000) 27 AIAL Forum 
3.

11   Williams, above n 10; criticised in: Trimmer, above n 3, 22; McClelland, above n 4, 27; Senator B Greig ‘The 
ART – An Australian Democrat View’ (2000) 27 AIAL Forum 39.

12  R Creyke ‘Codes of Conduct’ (2000) 27 AIAL Forum 17.
13   McClelland, above n 4, 27; Ms S Koller ‘Adjudication Procedures within the ART: A Client Perspective’ 

(2000) 27 AIAL Forum 31; Greig, above n 7, 39.

http://www.austlii.edu.au/au/legis/cth/consol_act/aata1975323/s18b.html
http://www.coat.gov.au/images/downloads/tas/COAT%20Best%20Practice%20Guide%20to%20Tribunal%20Independence%20in%20Appointments%20-%20Discussion%20Paper%20May%202015.pdf
http://www.coat.gov.au/images/downloads/tas/COAT%20Best%20Practice%20Guide%20to%20Tribunal%20Independence%20in%20Appointments%20-%20Discussion%20Paper%20May%202015.pdf
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Other criticisms of the ART Bill compared with the TAA
•  One size-fits all: the TAA and Explanatory Memorandum contain no evidence of 

an intention to impose core procedural and other provisions on the amalgamated 
body. The result is that the new M&R and SS&CS Divisions have retained existing 
procedures and directions; they are shown separately on the AAT website; and it 
is clear that their distinctiveness is to be preserved. The six core divisions of the 
amalgamated AAT are subject to a common set of procedures and, as appropriate 
directions. There is certainly not to be uniformity of process across the tribunal;

•  An executive agency: no attempt was made in the current legislation to provide 
that the body was to be closely aligned with government agencies – another lesson 
learned;

•  Open and transparent appointment system: there is a notable absence in the re-
vised AAT Act of any reference to the appointments process. That is disappointing 
given the recent poor experience of the appointments processes since 2013, an 
experience which if continued could jeopardise the future of the Tribunal. This was 
an opportunity missed;

•  Legal representation: there is no general requirement that legal representation 
should be by leave. Restrictions formerly in place in the former migration and refu-
gee review tribunals continue; for social services matters, at first review within the 
AAT, a party may be represented, but only with leave (s 32(2), and the agency is to 
be represented. This is novel (and concerning from an ‘equality of arms’ perspec-
tive). The leave requirement is to take account of the privacy needs of the parties; 
the parties’ wishes, and the objectives in s 2A including the need to provide review 
‘proportionate to the importance and complexity of the matter’ (s 2A(c)). Overall 
this is intended to inhibit representation at the first tier. Given the presence of the 
agency, and the inevitable level of adversarialism which is likely to emerge, that is 
regrettable;

•  Limit on legal representation: there is no general attempt to limit legal representa-
tion within the Tribunal. The status quo is preserved for the six core divisions of the 
AAT. An exception applies to the representation by leave requirement for the SS & 
CS division. There are also existing limitations on the role of lawyers in the M & R 
division which have been continued. 

 The issue of the impact of legal representation and whether it leads to unnecessary 
formality and adversarialism in tribunal hearings is controversial. My own view is 
that the assistance of lawyers is beneficial to an efficient hearing. As the former 
Prime Minister (then a Government MP) Julia Gillard noted in the debate on the 
ART Bills in 2000: ‘unrepresented persons struggle with the system … [and] far 
more tribunal time is used to resolve a matter than would have been used had 
they been represented’. She also noted ‘the involvement of legal practitioners can 
… lead to an increase in the number of matters settled’ since without advice by a 
knowledgeable practitioner ‘an unrepresented person has no reference point by 
which to judge any offers being made’.14  Representation should be encouraged 
for many matters. At the same time, the tribunal does have a responsibility to 
educate lawyers as to tribunals’ processes as compared with those in a court and 
to remind legal representatives of ‘the duty to assist’;

•  No oral hearings: there was an attempt in the TAA Bill to permit hearings on the 
papers for social services matters at the sole discretion of the Tribunal (AAT Act 
s 34J). Previously an oral hearing was required unless both parties agreed. The pro-
posed change was dropped in the face of Senate opposition;

However, directions can be issued that limit the reliance on an oral hearing 
in line with the new objective in the Act that the Tribunal’s reviews must be 
‘proportionate to the importance and complexity of the matter’ (s 2A(c)); 

•  New evidence: remittal of matter on production of new evidence. Thankfully there 
is no such provision which would be productive of delay and lead to litigation fa-
tigue; and

•  Second tier appeal: Finally there is to be no general right of appeal to a second tier 
within the Tribunal. The only exception is for certain cases from the social security 
and child support division – again, in effect, preserving the status quo.

14   Prime Minister Julia Gillard, Second reading debate, Administrative Review Tribunal Bill 2000, 
Administrative Review Tribunal (Consequential and Transitional Provisions) Bill 2000, House of 
Representatives Hansard, 7 December 2000, 23760.

https://www.legislation.gov.au/Details/C2015C00546
http://www.austlii.edu.au/au/legis/cth/consol_act/aata1975323/s2a.html
http://www.austlii.edu.au/au/legis/cth/consol_act/aata1975323/s2a.html
http://www.austlii.edu.au/au/legis/cth/consol_act/aata1975323/s34j.html
http://www.austlii.edu.au/au/legis/cth/consol_act/aata1975323/s2a.html
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So in summary, the TAA avoided the problems which caused the demise of the ART Bills. 
As the current President of the AAT, then the member for Denison, Mr Kerr said of the 
ART Bills during the Parliament’s debate on them, ‘the devil is always in the detail in 
these measures, and, regrettably, there is too much devil for the opposition to allow the 
[ART Bills] to proceed’.15 And so it came to pass! 

Objectives for revised AAT
Let me now turn to the objectives government set for the amalgamated tribunal. These 
were identified by government as:

• savings; 

• avoiding confusion;

• better management; and

• improvement to the quality and reputation of the national merits review system.

Savings
The predicted savings over the forward estimates (three years) is a modest $7.2m 
which is expected to come from streamlining back office functions, and reducing 
property expenses by consolidating accommodation arrangements.  Given that property 
consolidation is not likely to be effected quickly, particularly for some of the busier 
registries with high case-loads, it is envisaged that most of the savings will come from 
bringing back office functions together. 

However, even consolidation of back office functions is likely to be protracted while 
the tribunals are housed, as they are currently, in 15 different buildings throughout 
metropolitan centres. Libraries and administrative staff will continue to be needed for 
some of the separately located divisions in the larger metropolitan centres. The most 
that can be achieved in the short term is possibly having a single financial and human 
resources system. Whether even those limited savings will be achieved in the short term 
is doubtful. 

Avoid confusion for litigants
To the extent that the existing tribunals’ premises are unlikely to change – at least in 
the short to medium term, it is not clear how confusion will be avoided. There will be a 
different label on the buildings or the noticeboards – now the ‘AAT’, not the MRT/RRT or 
the SSAT. In other words, the ‘AAT’ label will appear in two or more buildings in the city. 
This is likely to be more, not less, confusing for a period – particularly for first time users 
– or even regular users confronted with the different legend on the noticeboard. 

I have a dream that one day, each metropolitan and major regional centre in this country 
will have a single building – like the Commonwealth Law Courts’ buildings – designated 
‘Commonwealth Tribunals’. That building will appear on street signs, on Google and 
other maps, and will become a recognisable feature of the city or town. We are a long 
way from realising that dream, but it is something tribunals deserve, not least because, 
as Senator Penny Wright said during the debate on the TAA, ‘tribunals are indeed what I 
would call the coalface of the legal system’.16

Better management
It is too soon to judge whether there will be better management. There will be more 
management. The number of members alone of the AAT has increased from just under 
80 to over 350 – and that brings attendant administrative burdens.

The burden will be shared with Heads and Deputy Heads for four divisions – the M&R, 
the SS&CS, the T&C divisions and for the remaining five core divisions. 

Although the assignment provisions envisage that existing members can be assigned as 
heads or deputy heads of division, the positions of Head of the M&R Division, and of the 
SS&CS divisions were advertised. 

The heads of a division are Deputy Presidents. Prior to 30 June 2015 the number of 
Deputy Presidents nationally was 13. It is assumed that the newly appointed Deputy 
Presidents of the M & R, and SS & CS divisions will be added to that collection, making 
15 Deputy Presidents. In addition there are to be Deputy Division heads for the larger 
divisions. 

15   Mr D Kerr, Administrative Review Tribunal Bill 2000, Administrative Review Tribunal (Consequential and 
Transitional Provisions) Bill 2000, Second Reading Debate, House of Representatives Hansard, 23753.

16   Senator Penny Wright, Tribunals Amalgamation Bill 2014, Second Reading Debate, Senate Senate Hansard 
11 May 2015, 43.

http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;db=CHAMBER;id=chamber%2Fhansardr%2F2000-12-07%2F0249;query=Id%3A%22chamber%2Fhansardr%2F2000-12-07%2F0000%22
http://www.aph.gov.au/Parliamentary_Business/Hansard/Hansard_Display?bid=chamber/hansards/08c0db38-9a28-4c1b-a32a-d8311a9a211e/&sid=0043
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Previously the executive management team comprised the President and an executive 
head of each of the registries, eight in total. The number is likely to be at least 15 and 
possibly higher. That will be quite a cumbersome management team. 

The stated aim is to draw on the best features of each of the pre-existing tribunals to 
develop best practice across the whole tribunal. Achievement of that ambition is not 
readily apparent in the legislation and in practice is likely to take time. No indication is 
given in the publicly available material of what features are likely to be adopted across 
the new AAT. Possibilities are more stringent performance indicators based on those 
in the migration and social services and child support practices. There may be more 
efficient back office functions which can be emulated across the new body. 

An example I would advocate from the migration tribunals, is that there be an 
administrative review and research section applying to all decisions to be published. 
The section would check each decision prior to publication to avoid errors and develop 
greater consistency in style and content. This would involve an increase in resources and 
may be objected to by some members as an attack on independence unless handled 
skilfully. 

Concluding observations
The verb ‘to amalgamate’ means variously ‘to mix so as to make a combination’; to 
‘blend’; or to ‘unite’. To ‘blend’ is ‘to mix smoothly and inseparably together’ and to 
‘unite’ is ‘to join so as to form one connected whole’.17 From an outsider’s perspective, 
the amalgamation is likely to take a long time to reach the state of being ‘one connected 
whole’. Rather, the amalgamation appears to have produced three pillars, two much 
taller than the host pillar, operating in three parallel universes. Even the jurisprudence 
illustrates differences, endemic in administrative law, between the migration division and 
the rest. 

For the M&R and SS & CS Divisions there are different staff and members; different IT 
systems; different case management systems; separate corporate personalities; different 
processes; and for the present in the major metropolitan cities, separate locations. 

It is abundantly clear that the ‘one-size-fits-all’ model has not been adopted. Instead 
there is to be an amalgamation of the AAT with the SSAT while the migration review 
tribunals remain largely separate. This raises the question as to whether this massive 
dislocation of existing tribunals – merely for the purpose of giving the tribunals a 
common title – was necessary in a time of budgetary constraint. 

The existence of a body comprising three pillars, operating independently, can ‘blend’ or 
‘unite’ is problematic and casts some doubt on the effectiveness and efficiency of the 
amalgamation. At present a pre-existing member of any of the amalgamated bodies is 
likely to see little change to their work-life. The status quo is largely preserved.

At the same time, I believe that within the narrow band of matters on which 
commonality can be achieved, there is considerable goodwill within the tribunal to 
accommodate the move. And there are green shoots. There may be some willingness to 
adopt some forms of mediated dispute solving in the M&R, and SS & CS divisions which 
currently eschew any such practices. Slowly I would hope that salary disparities between 
staff can be sorted out. Developing a harmonious workplace requires a degree of equity 
– at least where the workload is equivalent. And judicious use of practice directions can 
help to overcome barriers. 

Overall, the provisions that apply in the new AAT, including the directions power, offer 
modest opportunities for further case management, and reduce the level of formality 
and length of time for resolution of cases – an issue of significance for practitioners and 
applicants alike. 

However, the directions are not legislative and hence are unenforceable, and failure to 
comply with them will not invalidate the decision (ss 18B(2), 68AA). 

In addition, the increased size of the tribunal (over 350 members), and the 
commensurate administrative arrangements, may slow the processes. Against that 
prediction, the pre-amalgamation records indicate that it is principally the processes of 
the former AAT which lead to criticisms of the Tribunal for slowness; not those of the 
former MRT/RRT, or SSAT, so it may be that the size and administrative arrangements 
of the new body will not impact on the bulk of matters being heard. In that context the 
M&R division has a combined caseload four times that of the old AAT, and the former 
SSAT’s practice of finalising matters with two weeks of a hearing has not been impaired.

17  Macquarie Concise Dictionary (5th ed, 2009), 33, 126, 1377.

http://www.austlii.edu.au/au/legis/cth/consol_act/aata1975323/s18b.html
http://www.austlii.edu.au/au/legis/cth/consol_act/aata1975323/s68aa.html
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Justice John Chaney, President of the WA State Administrative Tribunal, noted in 2013 
that:

The establishment of a super-tribunal inevitably creates concerns 
about a loss of specialist expertise, an increased level of formality 
or legality, and the application of a ‘one size fits all’ approach to 
procedures which is unsuited to the wide range of jurisdiction that 
super-tribunals exercise. Those concerns have not been borne out in 
practice. Rather, the benefits which have been identified in the way 
of accessibility, efficiency, flexibility, accountability, consistency and 
quality have all come to pass.18

That evaluation was made of a body which combined many more disparate elements 
than the new AAT has done – particularly because of the differences between the civil 
and the administrative jurisdictions. The SAT also has the immense advantage that it is in 
one building. The physical separation alone of the national amalgamation is a significant 
barrier to development of an ethos of togetherness, and a sense of collegiality. So 
overall, in the short to medium term, the needed changes within the amalgamated AAT 
are likely to be slow to materialise. 

Fifteen years ago, Dr Katherine Cronin quoted Chief Justice Gleeson as saying: ‘the only 
criterion for judgment of courts and tribunals is the measure of success they have in 
ensuring public confidence in their independence, integrity and impartiality’.19

Conclusion
Overall, therefore, the report card on the TAA’s impact on independence is much more 
positive for the new AAT, than for the proposed ART. To employ management language 
the ‘threat level’ is minimal.

The migration tribunals, which have many more matters than the old AAT and double 
those of the SSAT, appear to be the dominant partner in the arrangement, but there 
have been no major changes for the newcomers to the fold. The existing procedures 
and modes of operation of the migration tribunals and the SSAT have substantially 
been preserved. That seems to be odds with one of the initial stated purposes of the 
amalgamation which was to harmonise and streamline procedural matters. At the same 
time, the success of the Australian Government in reducing the number of refugee 
claims may see the numbers in that area continue to decline after the flow-through 
of the ‘legacy caseload. It is interesting to note that in 2000, the government’s stated 
expected savings was initially said to be $16m but ultimately came down to $4m. The 
limited financial advantage of the move was another reason the proposal in 2000 was 
not proceeded with.

Even the name of the new body is familiar – the AAT. For my part, I think it was a pity 
that a new name was not chosen to symbolise the significance of this change – if only to 
avoid having to refer to the post-1 July 2015 body as ‘the new AAT’ to contrast it with 
its slimmer predecessor. 

18   J Chaney ‘Comparing Australia’s super-tribunals’ (2013) 35(7) Bulletin (Law Society of South Australia), 
16, 18.

19  Dr K Cronin ‘The ART and Values II’ (2000) 27 AIAL Forum 10.
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Advocates’ immunity – Attwells & Anor v Jackson Lalic 
Lawyers Pty Ltd [2016] HCA 16
by Lani Carter1

Background 
On 4 May 2016, the High Court handed down its highly anticipated decision in Attwells & 
Anor v Jackson Lalic Lawyers Pty Ltd [2016] HCA 16. 

In the High Court’s previous decision in D’Orta-Ekenaike v Victoria Legal Aid2 (D’Orta), 
the Court referred to the decision in Giannarelli v Wraith3 (Giannarelli) where it was 
held that advocates’ immunity encompasses ‘work done out of court which leads to a 
decision affecting the conduct of a case in court.’4

The public policy behind the immunity is the protection of the finality of Court decisions, 
by preventing unsuccessful litigants from advancing ‘collateral attacks’ (that is, re-
litigating the matter in the form of a negligence claim against their solicitors where it will 
be argued that because of some act of the advocate, the Court’s decision was wrong). 

The question before the High Court was – does the immunity extend to alleged negligent 
advice which leads to an agreed settlement between the parties and the entry of 
consent orders?  As the majority point out, prima facie, the way in which the immunity 
is described in Giannarelli (adopted in D’Orta) could include negotiated settlements in 
that they clearly affect the conduct of the court case – by bringing it to an end. 

The advocate’s immunity has been abolished in a number of common law jurisdictions, 
including New Zealand. In this instance, the Court was invited to reconsider its earlier 
decisions on the question.  

Ultimately, the Court held that the advocate’s immunity from suit does not extend to 
advice given by a practitioner resulting in settlement, even where the settlement forms 
part of consent orders entered by the Court. 

Facts
By way of background, a company had entered into a loan arrangement with the ANZ 
bank secured by guarantees. The Guarantor’s liability was limited to $1.5m. When the 
company defaulted in its repayments, the bank issued proceedings against the company 
and the Guarantors. 

The Guarantors engaged the respondent firm to advise them in relation to the 
proceedings. Ultimately, advice was given to settle the proceedings. 

The terms of the settlement were that consent orders were to be entered noting that 
the company and the Guarantors would consent to judgment for the full amount of the 
company’s liability (being $3.4m), noting that the bank had agreed not to enforce the 
judgment, subject to the Guarantors paying $1.75m on or before 19 November 2010 
(the Settlement Sum). 

The Guarantors were advised that the terms of the settlement should be accepted 
since if they defaulted in the payment of the Settlement Sum, it would not make any 
difference if the judgment was for $3.4m or any other sum. 

The Guarantors did not meet their first instalment of the Settlement Sum and 
commenced proceedings against their solicitors5 alleging that the advice to accept the 
terms of the settlement was negligent. 

Primary Judge’s decision
Schmidt J ordered that the question of whether the respondent firm was immune from 
suit should be determined separately from the allegations of negligence. 

The appellants argued before the primary Judge (Harrison J), that they were not seeking 
to impugn the consent orders, but rather, they sought to rely upon the quantum of 
those orders as the basis upon which to calculate damages.  For the purposes of 
determining the separate question, the respondents accepted that the advice had been 
negligent.

1  Solicitor, Sparke Helmore Lawyers, Adelaide, working in insurance.
2  (2005) 223 CLR 1. 
3  (1988) 165 CLR 543. 
4  (1988) 165 CLR 543 at 560. 
5  after unsuccessfully seeking to set aside the settlement as a penalty.
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However, Harrison J refused to answer the separate question on the basis that without 
hearing the evidence of negligence, any determination as to the application of the 
immunity would be ‘hypothetical’. 

Court of Appeal 
Bathurst CJ, Meagher and Ward JJA granted leave to appeal the decision of the primary 
judge. The Court held that the solicitor’s advice regarding settlement fell within the 
scope of the immunity as described in Giannarelli and would offend the principle of 
finality.   

High Court decision 
On 7 August 2015, Bell, Gageler and Gordon JJ granted special leave to appeal. Leave 
was also granted for the Law Society of NSW to intervene in the proceedings.7

The majority considered the reasons expressed by the plurality in the decisions of D’Orta 
(and Giannarelli) and rejected the appellant’s invitation to reconsider those decisions.

The Court reaffirmed the public policy principles and rationale behind the continued 
existence of the immunity. Those principles were also said to limit its scope to the role 
of the advocate as an officer of the Court, that is, to circumstances where there was a 
‘functional connection between the work of the advocate and the determination of the 
case by the court…’8

In the majority’s view, the advice to compromise the claim was not ‘intimately 
connected’ with the conduct of the court case or the determination of the controversy 
by the court to attract the operation of the immunity.

The respondents argued that the immunity should be extended in order not to 
discourage out-of-court settlement by practitioners who may be more wary of advising 
their clients to settle given that such advice would fall outside the immunity. The Court 
did not accept this argument and explained that whilst compromise was indeed to be 
encouraged, the public policy underpinning the advocate’s immunity was the finality of 
judicial decisions rather than the encouragement of negotiated settlements. 

The Court ultimately held that advocate’s immunity does not extend to advice to 
compromise a claim, even when entered as consent orders by the Court. 

The majority allowed the appeal.

Dissenting reasons 
Nettle J and Gordon J each delivered separate (dissenting) decisions and would have 
dismissed the appeal. Nettle and Gordon JJ took the view that whilst an out-of-court 
settlement would not attract the immunity, the terms of settlement entered by the Court 
in the form of consent orders would attract the immunity in that those orders amounted 
to a determination by the Court. In their view, the Court will have made an assessment 
as to the merits of the consent orders before entering those orders. As such, a claim 
against a solicitor was still a ‘collateral attack’ on the Court’s decision. 

Conclusion 
This decision has put an end to speculation as to the outer limits of the advocate’s 
immunity. Advocates must now be aware that their advice to settle proceedings – even 
when entered as consent orders by the Court – in most instances, will not be defensible 
on the basis of the immunity.  It would be a rare case for an advocate to demonstrate 
the requisite ‘intimate connection’ with a Court’s decision, in circumstances where the 
impugned advice results in orders made by consent. 

There is still a question, however, as to whether the immunity might extend to certain 
special categories of consent order where those orders might be said to bear the Court’s 
imprimatur to a greater extent than was the case in these proceedings.9 The majority 
declined to give consideration to the application of the immunity in those circumstances, 
leaving the issue open in some categories of consent order.  

7  who argued in favour of the extension of the immunity. 
8  See paragraph [49].
9   See paragraph [61] of the decision, referring to a number of examples, including: the settlement of 

representative proceedings, compromises of claims made on behalf of a person under a legal incapacity; 
certain agreements under the Native Title Act 1993 (Cth) or the exercise of the judicial discretion to 
allow an agreement to amend a patent granted under the Patents Act 1900 (Cth) and the compromise of 
certain debts under  the Corporations Act 2001 (Cth).

http://www.austlii.edu.au/au/legis/cth/consol_act/nta1993147/
http://www.austlii.edu.au/au/legis/cth/consol_act/nta1993147/
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/
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Class actions – Kelly v Willmott Forests Ltd (in liquidation) 
(No 4) [2016] FCA 323 (Wilmot No 4)
by Lucy Minter1

Principles relevant to settlement approval – failure to provide opportunity to opt out of 
settlement which would preclude class members from advancing claims or defences on 
any basis– effect of gaps in case preparation – conflicts of interest – reasonableness of 
costs – relevance of low level of objections.

Background 
The applicants sought settlement approval in four class actions, all arising out of failed 
managed investment schemes run by the Willmott Forest group of companies. The 
lawyers conducting the proceedings were retained by only some class members (‘client 
class members’). The vast majority were not clients (‘non-client class members’). 

Judgment
Murphy J refused to approve the settlement, citing five primary reasons: 

First, class members had not been provided with the opportunity to opt out of the 
settlement, which included binding admissions that loan agreements were valid and 
enforceable. Courts have often provided class members with this opportunity: Courtney 
v Medtel Pty Ltd (No 4) [2004] FCA 1233 at [15] (Sackville J) (at [110]–[247]). 

Second, the case was inadequately prepared, which meant that the Court could not 
assess the fairness and reasonableness of the settlement (at [285]–[299]). In particular, 
counsel could not properly inform the Court about the merits of the case, being a 
relevant consideration: P Dawson Nominees Pty Ltd v Brookfield Multiplex Limited (No 4) 
[2010] FCA 1029 at [20] (Brookfield Multiplex No 4) (at [300]).

Third, the applicants failed to properly address conflicts of interest, including those 
between the registered class members and those class members which had not 
registered (at [315]–[218]), the lawyers’ duties to the client class members and non-
client class members (at [319]–[323]), and the lawyers’ interest in being paid and the 
class members’ interest in paying reasonable costs (at [322]).

Fourth, the applicants failed to prove the reasonableness of their costs. Murphy 
expressly disavowed the applicants’ submission that court approval of costs was not 
necessary citing Tadgell J in Redfern v Mineral Engineers Pty Ltd [1987] VR 518 at [523] 
and Gordon J in Modtech Engineering Pty Limited v GPT Management Holdings Limited 
[2013] FCA 626 at [26] (at [335]). 

Fifth, Murphy J concluded that shortcomings in the confidential opinion of counsel 
resulted in a lack of clarity regarding the prospects of success (at [281]–[282]). 
Murphy J refuted the view expressed in Brookfield Multiplex No 4 at [4] and Pathway 
Investments Pty Ltd v National Australia Bank Ltd (No 3) [2012] VSC 625 at [6] (Pagone 
J) that the respondents’ lawyers should also provide a confidential opinion (at [75]–
[76]). 

Implications
Parties seeking settlement approval should be alive to the existence of conflicts of 
interest, and should put on sufficient evidence and brief counsel properly regarding 
the identification and management of those conflicts. In regards to costs, even if the 
settlement agreement does not expressly provide for costs (at [334]), and even where 
the costs have already been paid by class members (at [347]), the Court may still wish 
to have oversight of costs. 

Murphy J discussed the low number of objectors to settlement (14 out of several 
thousand class members) (at [52]–[61]) and emphasised that this did not permit an 
inference that the settlement was fair and reasonable. 

1  Lawyer, Maurice Blackburn, Sydney.
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CLIENT LEGAL PRIVILEGE CASE NOTES

Ryan v State of Victoria [2015] VSCA 353 (17 December 
2015)
by Stephen Tully1

public interest immunity – documents about police operational tactics related to 
‘matters of state’ under s 130(4)(f), Evidence Act 2008 (Vic) – disclosure would 
prejudice the proper functioning of Victoria Police Mounted Branch

Background
Mark Ryan (the appellant) commenced proceedings against the State of Victoria (the 
respondent) and a police officer for assault and battery. The appellant alleged he 
sustained injuries during a demonstration by reason of the officer’s control over her 
horse, Troophorse Upwey, which included rolling onto the appellant using a rehearsed 
manoeuvre. The officer claimed that Troophorse Upwey stumbled, fell partly on her side 
and regained her footing. 

During pre-trial discovery the appellant sought the production of documents, including 
the Mounted Branch’s Defence Tactics manual, its Crowd Control of Movements 
manual and powerpoint slides on various operational tactics and police strategies. The 
respondent asserted public interest immunity under s 130 of the Evidence Act 2008 
(Vic) which excluded information about ‘matters of state’ where the public interest in 
preserving confidentiality outweighed the public interest in admitting that information 
into evidence. There is a non-exhaustive list of considerations which courts must take 
into account when undertaking this balancing exercise: s 130(5). Information or a 
document relates to ‘matters of state’ if adducing it as evidence would prejudice 
the proper functioning of the Commonwealth or a State government: s 130(4)
(f).

The trial judge concluded that the documents were exempt from production and 
inspection, and were inadmissible because they were irrelevant or of nominal importance 
to the allegations raised in the statement of claim. The judge also concluded that the 
documents in dispute were protected by public interest immunity. Tate JA (Santamaria 
and Ferguson JJA concurring) agreed (at [147], [122]). 

Appeal judgment 
Tate JA extended the reasoning in R v Young (1999) 46 NSWLR 681 to conclude that 
there was a public interest in protecting information or documents which reflected the 
workings or operations of those responsible for maintaining peace and social order 
and administering justice: the police. Section 130(4)(f) was addressed not only to the 
character of the information involved but to the effect disclosure would have on the 
proper functioning of government. The nature of the agency holding that information 
can be relevant because it might be easier to anticipate the type of prejudice that 
may flow from disclosure (at [121]). Thus immunity was not confined to high-level 
government deliberations or sensitive areas of executive responsibility (at [105], [114], 
[115], [117]).

Information concerning police crowd control methods was a ‘matter of state’ because 
these tactics could be undermined and subverted, including by those intent on 
committing offences, if released into the public domain (at [118]). There was a public 
interest in safeguarding the proper functioning of the police in their control of public 
gatherings (including lawful protests) without which there were real risks to public safety 
and protecting participants. Whether disclosure was warranted depended upon the 
balancing exercise undertaken in light of the s 130(5) factors and the circumstances of 
the individual case. 

After inspecting the requested documents, Tate JA also concluded that they were 
irrelevant to the proceedings or of minimal importance (at [134], [139]). The appellant 
alleged that the police officer intentionally carried out a harmful manoeuvre (causing 
Troophorse Upwey to roll onto a person who was lying on the ground) which had been 
rehearsed. But that conduct was a matter of evidence as to what actually occurred 
during the demonstration, and could not be revealed by the documents (at [133]). That 
these documents were discovered documents was not determinative (at [141]).

Finally, Tate JA concluded that the likely effect of access and the difficulties arising from 
restrictive publication orders had been correctly evaluated at first instance (at [173]). 

1  Barrister, Sixth Floor, St James’ Hall Chambers.
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An implied undertaking given by counsel to control access to information (in accordance 
with Harman v Secretary of State for the Home Office [1983] 1 AC 280) did not avoid 
the risks to public safety in the event of disclosure because such an undertaking may not 
provide an adequate means of enforcing confidentiality (at [167], [169]).

Implications
This judgment is noteworthy for considering the scope of the statutory immunity under 
s 130(4)(f) of the Evidence Act 2008 (Vic) which the Court of Appeal of the Supreme 
Court of Victoria concluded substantially reflected common law principles (at [100]). 
Tate JA thoroughly reviews the jurisprudence on public interest immunity claims over 
police tactics, strategies and procedures (including protecting informer identities and 
internal guidelines). The exemption from disclosure for ‘matters of state’ was not limited 
to high-level government deliberations but was found in this case to include police 
crowd control methods. 

Australian Commercial Doors Pty Ltd v Close [2015] VSC 553 
(7 October 2015)
by Stephen Tully1

answering ‘not applicable’ to questions on solicitor inquiry form was conduct 
inconsistent with maintaining privilege – no legal compulsion – knowing and voluntary 
disclosure of instructions

Background
Australian Commercial Doors Pty Ltd (the plaintiff) claimed damages from a former 
employee, Anthony Close (the defendant), on the basis that his employment application 
included misleading information about his state of health. By his solicitor the defendant 
had completed a ‘Solicitor Inquiry Form’ to support his claim for impairment benefits. 
The plaintiff contended that using the words ‘N/A’ in response to standard questions 
amounted to disclosing the substance of the defendant’s instructions to his solicitor 
to the effect that he had not suffered a prior injury, which amounted to conduct 
inconsistent with maintaining legal professional privilege. The form also contained a 
statement completed by the solicitor: ‘I have explained the contents of this request to 
[the defendant] and I am satisfied that he understands the nature of the answers which 
have been given.’

Relevant law
Client legal privilege is lost if a client or party acts in a way that is inconsistent with 
objecting to the adducing of evidence: s 122(2), Evidence Act 2008 (Vic). A client 
or party is taken to have so acted where they knowingly and voluntarily disclose the 
substance of the evidence to another person, or the substance is disclosed with their 
express or implied consent: s 122(3). A client or party is not taken to have so acted 
merely because the substance of the evidence was disclosed under compulsion of law: 
s 122(5).

Judgment 
This matter was ‘finely balanced’ (at [36]). The brief response ‘N/A’ to questions on a 
Solicitor Inquiry Form was ambiguous. Daly AsJ considered that, under common law 
principles, the solicitor’s completion of this form would not have amounted to conduct 
inconsistent with maintaining the privilege (at [22]). She simply provided information in 
support of a claim. Indicating that a question was ‘not applicable’ was, without more, a 
mere expression of opinion by a solicitor that it was not necessary to answer a question 
(at [30]). 

That the defendant knowingly and voluntarily consented to disclosing the substance of 
his instructions, however, could be inferred from the completion of the Solicitor Inquiry 
Form, notwithstanding the brevity of the response. By signing the form, the solicitor was 
stating that she had explained to the defendant that he was being asked about injury 
conditions, and that he authorised her to state that questions were not applicable, even 
if she was unlikely to have considered whether she would be waiving privilege in her 
instructions (at [32]). In the context of the questions and the statement on the form, 
either the defendant had instructed his solicitor that he had not suffered a prior injury 
or, based upon her instructions, the solicitor considered it unnecessary to respond to 

1  Barrister, Sixth Floor, St James’ Hall Chambers.
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the question. Furthermore, there was no legal requirement compelling the defendant to 
provide information about prior injuries when claiming impairment benefits (at [33]). 

Daly AsJ was mindful that legal practitioners may on a daily basis be unwittingly waiving 
legal professional privilege in relation to part of their files evidencing their instructions 
(at [37]). Nevertheless, because the Impairment Protocols applicable in this case lacked 
the force of law, any information provided under them exposed claimants to assertions 
that privilege in their underlying instructions had been waived. 

Implications
This judgment is of interest for concluding that a ‘N/A’ response to questions, having 
regard to the terms of a standard form, was a document evidencing communications 
between a solicitor and her client regarding his instructions which amounted to conduct 
inconsistent with maintaining legal professional privilege. The Supreme Court of Victoria 
also foreshadowed the prospect of legal reform. 

Commissioner of Taxation v Donoghue [2015] FCAFC 183 
(17 December 2015)
Use of allegedly privileged documents was not conscious maladministration – difference 
between legal professional privilege and duty of confidence

Background
The Commissioner of Taxation (the appellant) issued Mr Donoghue (the respondent) 
with income tax assessment notices which the respondent challenged. The respondent 
also sought the return of documents which might be the subject of a claim for legal 
professional privilege in the appellant’s possession. The respondent contended that the 
assessments were vitiated by conscious maladministration because the appellant, when 
raising the assessments against him, had relied on privileged information that a third 
party had provided to the appellant in breach of that party’s duty of confidence to the 
respondent.

The primary judge had reasoned that, because all of the documents provided by the 
respondent to a third party had been created for the dominant purpose of obtaining 
legal advice or use in legal proceedings, all of the documents provided by that third 
party to the appellant must have also been privileged. The judge accepted that the 
exercise of the assessment power was affected by conscious maladministration on the 
basis that, although obliged by tax legislation to make an assessment, the appellant 
was not authorised to use information in his possession which was the subject of legal 
professional privilege. The appellant had used that information ‘in reckless disregard’ of 
whether the respondent had the right to claim privilege. 

Appeal Judgment
The Federal Court of Australia allowed the appeal (at [60]). Kenny and Perram JJ 
reasoned that legal professional privilege is an immunity from the exercise of powers 
requiring the compulsory production of documents or information disclosure; it was 
not a rule of law conferring individual rights, the breach of which may be actionable (at 
[52]). 

No action lay against a party who received documents which were privileged. The act of 
maladministration identified by the primary judge – breach of the common law of legal 
professional privilege – was incorrect (at [58]). 

At best the law of privilege afforded the respondent an immunity against being 
compulsorily required to disclose communications with his lawyers. Where the appellant 
did not use any power to obtain the documents in question, whether they were 
privileged was of no moment.

Where privileged documents are disclosed to third parties, the right to restrain their use 
or compel their return is grounded in equity rather than the common law of privilege 
(at [57]). Thus whether the documents were privileged was the wrong question; the 
correct one was whether they could be subject to a proper claim for confidentiality (at 
[98]). A claim for breach of confidence had not been addressed by the primary judge in 
a ‘fortuitous side-wind’ because additional issues arose in that context which were not 
considered (at [62]).

Finally, not all of the documents attracted privilege ([99], [101]). The respondent had 
failed to identify which documents were privileged by reference to detailed evidence 
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explaining why each document had been produced for the requisite purpose (at [102]).

Davies J agreed with this dicta, adding that the respondent’s liability to a penalty arose by 
operation of law, and the appellant was obliged to assess the administrative penalty which 
was payable (at [118]). The penalty assessments could not be set aside on the basis that 
tax legislation did not ‘authorise’ the appellant to use relevant information when assessing 
the amount of that penalty. 

Implications
This judgment is of interest for contrasting a claim for legal professional privilege with 
breach of a duty of confidence. The practical upshot was that the Commissioner of 
Taxation was not prevented from using allegedly privileged information to raise taxation 
assessments in circumstances where any privilege had not been waived by the taxpayer. 
Practitioners should pursue injunctive relief for clients when third parties threaten to 
deliver copies of privileged documents to others.  

Gaynor v Chief of the Defence Force (No 2) [2015] FCA 817 
(11 August 2015)
by Stephen Tully1

legal professional privilege – communications involving in-house Defence lawyers

Background
The Chief of the Defence Force (the respondent) terminated the service of Bernard Gaynor 
(the applicant) from the Defence Force. The applicant invoked grievance procedures and 
served a notice to produce many categories of documents. The respondent declined to 
produce certain documents on the basis that they were privileged. These documents 
were claimed to be (i) confidential communications between a party and their legal 
adviser made in their professional capacity with a view to obtaining or giving legal advice 
or assistance; and (ii) notes, memoranda, minutes or other documents made by the 
client or their legal adviser of privileged communications to enable advise or to conduct 
litigation on the client’s behalf. In-house Department of Defence lawyers gave legal advice 
and assistance to certain officers and had to hold practising certificates. Furthermore, 
legal officers within the Australian Defence Forces can exercise professional rights and 
discharge duties in accordance with the generally accepted rights, duties and obligations 
applicable to legal practitioners: s 122B, Defence Act 1903 (Cth).

Judgment
After examining the disputed documents, Katzmann J concluded that the respondent had 
discharged its onus of proof and proved its claims to legal professional privilege (at [73]).

The common law recognised that, where a communication was made or a document 
prepared for the dominant purpose of giving or receiving legal advice or assistance, 
then it did not matter that there were also other, subsidiary purposes (at [52]). That the 
documents were relevant to or supported a decision-maker’s factual findings moreover 
said nothing about the purpose or purposes for which they were prepared (at [53]). In 
this case, the legal advice the subject of the disputed communications was provided by 
persons qualified to practise law, in a fiduciary relationship with officers who consulted 
them, obliged to observe professional standards and liable to professional discipline (at 
[40]). 

Thus a legal opinion marked ‘Legal – In Confidence’ about matters attending the proposed 
termination of the applicant’s service and containing advice about the available options 
easily met the description of ‘advice as to what should prudently and sensibly be done 
in the relevant legal context’ (Balabel v Air India [1988] Ch 317, 330) (at [56]). Several 
other documents had been prepared for the dominant purpose of providing legal advice, 
and the fact that they also contained advice or information of a different character did 
not deny the protection of privilege to them (Waterford v Commonwealth [1987] HCA 
25; (1987) 163 CLR 54, 66 per Mason and Wilson JJ) (at [60]–[61]). Other documents 
contained paragraphs which were so intermingled with legal advice that it was proper 
to regard them as containing a record of a privileged communication, thereby falling 
within categories recognised in Trade Practices Commission v Sterling [1979] FCA 33 (at 
[68]). Finally, internal communications which were not between lawyers and their client 
nevertheless contained records or summaries of privileged communications (at [69], [72]). 
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Implications
This judgment illustrates key considerations relevant to determining whether 
communications involving in-house government lawyers are protected by legal professional 
privilege. The Federal Court usefully outlines the relevant principles (at [31]–[42]).

Australian Competition and Consumer Commission v Prysmian 
Cavi E Sistemi Energia SRL (No 10) [2015] FCA 763 (23 July 
2015)
by Stephen Tully1

letter between solicitors and client about discovery obligations – inconsistency between 
tender of letter at trial and maintaining privilege over associated material – privilege waived 
– all communications about that issue to be produced

Background
The Australian Competition and Consumer Commission (the applicant) alleged that Nexans 
SA RCS Paris (the second respondent) had not given proper discovery during proceedings 
such that certain inferences should be drawn. The second respondent tendered a letter 
from its solicitors in which they provided advice about its discovery obligations. The 
applicant contended that this conduct constituted waiver of legal professional privilege not 
only about the letter but also in relation to all other communications between the second 
respondent and its solicitors regarding the scope of the second respondent’s discovery 
obligations. The second respondent argued that the letter was tendered for the limited 
purpose of negating a suggestion of improper conduct by its solicitors, and did not amount 
to waiver over any associated material. 

Relevant law
A reasoning process had been proposed by Mann J in Fulham Leisure v Nicholson Graham 
& Jones [2006] All ER 599 as follows: (i) the ‘transaction’ in respect of which disclosure 
was made is first identified; (ii) this transaction may be identified from the nature of the 
disclosure (e.g. counsel’s advice on one occasion); (iii) but if the transaction was wider than 
was immediately apparent, then the whole of the wider transaction must be disclosed; and 
(iv) this further disclosure was necessary to avoid unfairness or misunderstanding about 
what had been disclosed.

In Nea Karteria Maritime Co Ltd v Atlantic & Great Lakes Steamship Corporation [No 2] 
[1981] Com LR 138, Mustill J indicated that, where a party deployed in court material 
which would otherwise be privileged, the opposite party and the court must be satisfied 
that this represented the whole of the material relevant to the issue in question. To allow an 
individual item to be plucked out of context would be to risk injustice were its real weight or 
meaning was misunderstood.

Judgment
The Federal Court of Australia (Besanko J) held that privilege had been waived. It would 
be unrealistic to confine the use of the letter given overlap between the issue whether 
the second respondent’s solicitors gave appropriate advice and the question whether 
the second respondent complied with its discovery obligations (at [10]). Nor could the 
use of the letter be confined to whether the second respondent appreciated its discovery 
obligations at a particular time (at [17]).

The second respondent was ordered to discover and produce all documents recording or 
evidencing communications between it and its solicitors about the scope of its discovery 
obligations in this proceeding. The deployment of the letter by the second respondent 
was inconsistent with maintaining confidentiality over other communications (at [18]). 
There was a risk of injustice because the applicant and the Court would be deprived of 
an opportunity to satisfy themselves that they had all of the material. Put another way, 
the relevant ‘transaction’ was the whole of the advice provided between the second 
respondent and its solicitors. 

Implications 
A party can deploy evidence at trial which would otherwise be privileged. However, the 
voluntary disclosure of the content of a privileged communication between a lawyer to their 
client can constitute waiver of client legal privilege with respect to all other communications 
on the same subject-matter. Considerations of justice require that a court and the 
opposition must have the opportunity to be satisfied that they have all of the material and 
not merely a fragment. 
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Hamilton v State of New South Wales [2015] NSWSC 1430 
(21 October 2015)
by Stephen Tully1

Client legal privilege – obligation of confidentiality existed – no waiver where documents 
knowingly and voluntarily disclosed

Background
Ms Hamilton (the plaintiff) alleged that four police officers committed misfeasance in 
public office while investigating offences allegedly committed by her partner. She issued 
a subpoena to produce to the Director of Public Prosecutions (DPP) and the New South 
Wales Commissioner of Police seeking communications. The Crown Solicitor’s Office 
claimed that legal professional privilege protected from disclosure documents created 
by DPP legal officers for the dominant purpose of existing litigation, being the criminal 
proceedings involving the plaintiff’s partner. 

Relevant law
Where a client objects, a court is not to compel the production of material in answer 
to a subpoena which would disclose confidential communications between two or 
more lawyers acting for the client prepared for the dominant purpose of providing legal 
advice: s 118, Evidence Act 1995 (NSW). Nor will a court compel production of evidence 
of confidential communications between a lawyer acting for their client and another 
person prepared for the dominant purpose of providing the client with professional legal 
services in relation to actual or pending litigation: s 119. 

Privilege is lost if a client acts inconsistently with maintaining it: s 122(2). This 
circumstance does not occur where the same lawyer provides professional legal services 
to their client and another person (s 122(5)(b)) or the client or party has a common 
interest with another person about proceedings (s 122(5)(c)). A mere common interest 
in the outcome of litigation is sufficient to enable any party with that interest to rely 
upon s 122(5)(c): Marshall v Prescott (No 4) [2012] NSWSC 992, Bellew J at [62]. 

Clause 15 of the Code of Conduct required DPP solicitors to not publish internal material 
without consent (unless necessary to perform their duties or where legally authorised) 
and to securely retain official information.

Judgment
The New South Wales Supreme Court (Harrison AsJ) upheld the DPP’s claim for client 
legal privilege which excused it from producing the documents. Following an inspection, 
the Court was satisfied that the documents were created for the dominant purpose 
of providing legal advice to the DPP and professional legal services relating to criminal 
proceedings in which the DPP was a party (at [37]). Although there are no express 
notations on the documents addressing confidentiality, the DPP solicitors and police 
officers were obliged not to disclose their contents.

Furthermore, client legal privilege had not been waived. A sharing of privileged 
information between Crown agencies as joint clients had occurred (at [46]). When the 
subpoenaed documents were disclosed to the Crown Solicitor, the agent for the State 
of NSW, the Crown Solicitor acted for both the DPP and the NSW Police Force. The 
Crown agencies moreover shared a common interest in legal proceedings instigated by 
the plaintiff. Although the DPP was not named as a party, the plaintiff’s case was partly 
based on an allegation that criminal proceedings were not justified due to the state of 
the evidence and the DPP should not have continued to prosecute (at [47]–[48]).

Finally, this was not a case where the interests of justice should dictate another 
outcome. Any forensic advantage gained by the State of NSW over the plaintiff by 
claiming privilege was not so significant that the public interest warranted disclosure (at 
[52]).

Implications
This case illustrates (i) how obligations of confidentiality in a code of conduct can 
inform a determination whether documents are protected from disclosure by client legal 
privilege; and (ii) two circumstances – having the same lawyer and a common interest – 
arising from which privilege is taken not to have been lost. 
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Family Safety Pack
The Family Safety Pack, released in August 2015 at the National Roundtable on Reducing 
Violence against Culturally and Linguistically Diverse (CALD) Women and their Children, is 
now available in an additional 24 languages (making 46 languages in total). 

The pack aims to address violence against women from culturally and linguistically diverse 
backgrounds by providing information about Australia’s laws and a woman’s right to be 
safe. It includes four factsheets and one low-literacy storyboard:
– domestic and family violence
– sexual assault
– forced and early marriage
– family violence and partner visas.

The pack was originally aimed at men and women coming to Australia on a Partner visa, 
however in November 2015, the Government expanded the pack to other visa classes, 
including Student visas and Temporary Work (subclass 457) visas. Information about the 
pack and where to access it is included in the relevant visa grant letters issued by the DIBP. 

The pack is available on the Department of Social Services website  
www.dss.gov.au/family-safety-pack

Trans-Pacific Partnership
Members may be interested in the text of the Trans-Pacific Partnership (TPP) released by 
TPP Parties on 5 November 2015. Here is a link.

CPD EVENTS
17 May - Rally for Legal Aid
Host: Law Council of Australia
Venue: Country Court of Victoria Forecourt, 250 William Street Melbourne, Victoria 

17 May -  Joint Bar Association of Queensland and Queensland Law Society 
event for legal aid
Host: Bar Association of Queensland and Queensland Law Society
Venue: Bar Association of Queensland, Inns Of Court, 107 North Quay, Brisbane
Email: m.dunn@qls.com.au

18 May -  Walk for Legal Aid
Host: ACT Law Society
Venue: Walk starts at CLC Hub, 21 Barry Drive, Turner, to ACT Supreme Court, Knowles 
Place, Canberra
Email: nicole.karman@actlawsociety.asn.au

19 May -  Legal assistance funding campaign event
Host: Law Society of New South Wales and the New South Wales Bar Assoication
Venue: Law Society of NSW, 170 Phillip Street, Sydney
Email: Jacob.oshaughnessy@lawsociety.com.au

19 May – Industrial Law Seminar – Important Recent Developments 
Host: Law Society of South Australia and the Industrial Law Committee, Federal Litigation 
and Dispute Resolution Section 
Venue: Level 10 Terrace Towers, 178 North Terrace, Adelaide 
Email: registrations@lawsocietysa.asn.au 

30 June – Celebrating ADRA’s 30th Anniversary at the Australian Museum. 
ADRA will celebrate its 30th Anniversary on 30th June 2016 at the Australian Museum. 
The event will also honour the contribution of Sir Laurence Street to dispute resolution in 
Australia. 
Where: Australian Museum, 1 William Street, Sydney 
Register here.

13 August – ADR Benefit Ball & Australian ADR Awards Night. 
Register here. 

24 - 25 February 2017 – CPD Immigration Law Conference
Host: Migration Law Committee, Federal Litigation and Dispute Resolution Section, Law 
Council of Australia
Venue: Four Seasons Hotel, Sydney
Email: events@lawcouncil.asn.au

10 March2017 – Future of Environmental Law Symposium
Host: Australian Environmental and Planning Law Group, Legal Practice Section, Law 
Council of Australia
Venue: The Langham, Sydney
Email: events@lawcouncil.asn.au
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Executive member 
Chair, Industrial Law Committee 
Mr Ingmar Taylor SC 
State Chambers, Sydney 
Level 36, 52 Martin Place 
T: 02 9223 1522 
E: Ingmar.taylor@statechambers.net
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Practitioners with an interest in 
contributing material to this newsletter 
may contact the editor Mr Ian 
Bloemendal by email at ibloemendal@
claytonutz.com or by phone  
on 07 3292 7217.

Membership renewal
If you haven’t yet renewed your membership of the Federal Litigation and 
Dispute Resolution Section would you please do so at your earliest convenience 
by completing and returning the membership form accessible here.

COMMITTEES WITHIN THE SECTION

Administrative Appeals Tribunal Liaison 
Committee 
Mr Chris Cunningham 
Simmons Wolfhagen, Hobart 
T: 03 6226 1200 
E: chris.cunningham@simwolf.com.au

Administrative Law Committee 
Mr Geoff Kennett SC 
Tenth Floor Chambers, Sydney 
T: 02 61512100 
E: kennett@tenthfloor.org

Alternative Dispute Resolution Committee 
Ms Mary Walker 
9 Wentworth Chambers, Sydney 
T: 02 02 9221 3933 
E: inbox@marywalker.com.au

Class Actions Committee 
Mr John Emmerig 
Jones Day, Sydney 
T: 02 8272 0506 
E: jemmerig@jonesday.com

Mr Ben Slade 
Maurice Blackburn Pty Ltd, Sydney 
T: 02 8267 0914 
F: 02 9261 3318 
E: bslade@mauriceblackburn.com.au

Constitutional Law Committee 
Mr Bret Walker SC 
5th Floor, St James Hall Chambers, Sydney 
T: 02 8257 2500 
E: maggie.dalton@stjames.net.au

Federal Court Liaison Committee 
Mr David Gaszner 
ThomsonGeer, Adelaide 
T: 08 8236 1354 
F: 08 8232 1961 
E: dgaszner@tglaw.com.au

Federal Circuit Court Liaison Committee 
Mr David Gaszner 
ThomsonGeer, Adelaide 
T: 08 8236 1354 
F: 08 8232 1961 
E: dgaszner@tglaw.com.au

Industrial Law Committee 
Mr Ingmar Taylor SC 
State Chambers, Sydney 
Level 36, 52 Martin Place 
T: 02 9223 1522 
E: Ingmar.taylor@statechambers.net

Military Justice Committee 
Captain PA Willee RFD QC 
Owen Dixon Chambers, Melbourne 
T: 03 9225 7564 
E: willeeqc@vicbar.com.au

Privileges and Immunities Committee 
Mr Ian Bloemendal 
Clayton Utz, Brisbane 
T: 07 3292 7217  
F: 07 3221 9669  
E: ibloemendal@claytonutz.com

Transnational Litigation Committee 
Mr John Emmerig 
Jones Day, Sydney 
T: 02 8272 0506 
E: jemmerig@jonesday.com

Ms Bronwyn Lincoln 
Herbert Smith Freehills, Melbourne 
T: 03 9288 1686 
E: Bronwyn.Lincoln@hsf.com

Section Executive Officer 
Dr Hanna Jaireth 
Law Council of Australia, Canberra 
T: 02 6246 3722 
E: fedls@lawcouncil.asn.au
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